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WHY WE 
NEED ENVIRONMENTAL REGULATION
) (
4.1  Introduction
A key task for this inquiry is deciding the appropriate role for the EPA of the future, as a protector of public health and safety and a protector of the environment (terms of reference 1 and 3). Good regulators are an essential part of maintaining the high quality of life that Victorians, on the whole, enjoy. They help make Victoria the great place it is to live, work and visit.
) (
The EPA’s role is shaped by the larger decisions we take as a community on the role of government and the requirements for regulatory interventions. Generally, Victorians accept, and indeed expect, environmental regulation to address market failures (for example, the negative effects of pollution) and to achieve social policy objectives (for example, ensuring one part of the community does not disproportionately bear the effects of pollution). And they view the EPA as important for protecting human health 
and 
the environment, both now and into the future.
) (
Victorians expect regulation and regulators to be effective and efficient. The EPA must seek to achieve its objective cost effectively, minimising the burden of regulation for businesses and for tax payers.
) (
Recognising the central role expectations play in setting the regulatory framework, our terms of reference asked us to consider ‘… the Victorian community’s and industry’s expectations of the EPA as its environmental regulator’. We recognise that expectations do not simply reflect what the community and businesses want; they reflect broader understanding of how government –
through regulation – manages the various interests at play in our society and economy, and acts in the public interest, including looking to the interests of future generations.
) (
We also recognise the government and the EPA can and do influence expectations. So expectations can change over time, for example, to account for more information about environmental harms, their risks, and how to manage them.
) (
KEY MESSAGES
A robust regulatory framework for the environment contributes to prosperity, liveability and the health of the community.
Given the persistence of some environmental impacts – such as land contamination and biodiversity loss – environmental regulation has long term benefits for economic viability and the health and wellbeing of future generations.
Because pollution and waste are inevitable byproducts of human activity, preventing harm necessarily entails some regulatory burden.
The EPA is expected to:
support public health, safety and wellbeing, productivity and environmental
 
benefits
operate with accountability, cost effectiveness, transparency and procedural
 
fairness.
As well as demonstrating commonly accepted principles of best practice regulation, the EPA of the future must be proactive, trusted, innovative, decisive, influential, responsive, adaptive and collaborative.
)
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) (
To understand expectations for the EPA now and into the future, we considered what we heard from the community and businesses, including through social research, and also theory and contemporary analysis about the purpose and rationale for regulation. We also considered the attributes a modern environmental regulator needs to meet those expectations. These factors frame our examination of the EPA’s objectives, roles, functions, tools and powers into the future.
) (
4.2  The importance of a healthy environment
Victoria needs a healthy environment to maintain its present and future liveability and prosperity. The
 
environment
 
is
 
our
 
life
 
support
 
system
 
–
 
the
 
air
 
we
 
breathe,
 
the
 
climate
 
and
 
space
 
we
 
live
 
in, the water we drink and the productive land we
 
use.
) (
Before the 1970s, human activity that degraded the environment often occurred unchecked and environmental regulation was the exception. State government attempts to mitigate pollution were limited, fragmented, ad hoc and infrequent. Action was usually prompted by serious but isolated pollution events, or when degradation caused problems for an industry or public utility.
1 
As the effects of pollution and waste became clearer, public concern intensified. Communities became aware that their quality of life and health was influenced not only by industrial development but also by the environment.
) (
4.2.1  Human health depends on environmental health
We argue that the environment and the ecosystem functions it provides is a vital determinant of human health and wellbeing.
2
) (
The connection between human health and the health of the environment is widely accepted:
) (
•
) (
In 
2013, 
a health risk assessment of air pollution in 
Sydney, 
Melbourne, Brisbane and Perth estimated fossil fuel combustion contributed to 1,600 premature deaths a 
year, 
1,250 visits to hospitals by children with asthma and respiratory illness and 2,500 visits to hospitals for adults with cardiovascular and respiratory disease.
3 
In economic terms alone, the costs are very significant: in 2000, health care costs from air pollution from transport in Australia were estimated to be approximately $2.7 billion each
 
year.
4
In its 
2015 
report investigating deaths attributable to the Hazelwood mine fire, the Hazelwood Mine Fire Inquiry noted the 
‘… 
known health consequences of breathing air contaminated with particulate matter over a prolonged period’ and made two principal findings based on epidemiological reasoning and informed by statistical analysis and
 
interpretation:
) (
•
) (
It is likely that the Hazelwood mine fire contributed to some of the increase in deaths in the Latrobe Valley in 2014.
) (
And
) (
It would be surprising if the air pollution caused by the mine fire did not contribute to some deaths.
5
Soil and water contamination can have significant detrimental impacts on health. Children with the highest levels of exposure to toxic 
air, 
dust and soils from Broken Hill’s lead and zinc mine consistently have the lowest literacy and numeracy scores in years three and five, for
 
example.
6
World Health Organisation analysis indicates that at least one million healthy life years are lost from traffic related noise every year in Western Europe. Most significantly, noise disturbs sleep, and contributes to ischaemic heart disease, cognitive impairment of children and
 
tinnitus.
7
)
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4.2.2  Victoria’s prosperity is built on a healthy environment
Government, businesses and the broader community recognise the value of a healthy environment for Victoria’s future prosperity. A healthy environment contributes to the economy through liveability, productive natural resources and tourism.
) (
The shift from a heavily manufacturing economy to a more knowledge based economy – based on professional services, medical technology and education – means that liveability will be increasingly important for our economic prosperity.
8
) (
Victoria’s attractiveness as a place to live, visit, study and invest is a major strength
… Our reputation helps to grow new foreign direct investment and attract more international tourists, international students and skilled migrants.
9
) (
The ‘productive city’ model outlined in current planning for Melbourne’s future growth recognises the challenges of population growth and seeks to ‘… maintain Melbourne’s globally-recognised liveability and its role as an efficient business services city, tourism destination and freight and manufacturing hub’.
10
) (
Our natural resources are also fundamental to Victoria’s highly productive agricultural sector, which delivers 29 per cent of Australia’s food and fibre exports from only 3 per cent of the nation’s arable land.
11
) (
The productivity of Victoria’s food and agriculture industries is closely linked to the sustainability of the environment. Well-managed soils, water and a diversity  of pollinating insects support Victoria’s world-class agriculture industries and our internationally renowned high quality products from a clean environment and safe supply
 
chain.
12
) (
Environmental regulation, through the EPA and other parts of government, contributes to maintaining this healthy environment.
) (
4.3  Public policy rationale
When markets fail, when harm occurs or is threatened, when risks need to be managed, when public policies require specific remedies, or when trust is fractured, calls are made to government to intervene – to ‘regulate’.
13
) (
In considering the 
EPA’s 
future role, it is important to review why governments regulate. Specifically, what drives the need for environmental regulation and what principles and theoretical considerations underpin the decision to regulate? For this inquiry, we reviewed important elements of the conceptual framework for regulation and the specific considerations that will shape the 
EPA’s 
regulatory role. We address these issues again in later chapters as we examine the 
EPA’s 
regulatory approach and its statutory and non-statutory tools and
 
instruments.
) (
Generally, governments intervene to manage serious risks to public health and the environment that result from human activity for four reasons. First, free markets will generally not produce enough public goods such as clean air, healthy waterways and the use and amenity benefits of a healthy environment. Rather, governments must intervene to ensure they are provided to the level and standard that the community desires.
)
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) (
Second, governments intervene to ensure those producing negative spillovers or externalities from production (such as pollution and waste) bear the costs of their actions. Many types of pollution and waste, if left unchecked, would have enduring impacts on human health, essential ecosystems and the environment’s recreational and amenity benefits. For example, Victorians already live with the consequences of past poor industrial practices which impose costs on and increase risks for the present generation. The ‘polluter pays’ principle, reflected in Victorian environmental legislation, seeks to avoid these impacts on current and future generations.
14 
Similarly, climate change caused by a build-up of greenhouse gases in the atmosphere could have large adverse impacts on future generations, and is now at the forefront of policy agendas around the world.
) (
Third, governments intervene to ensure community resources (such as a forest or a fishery) are not overused for production or recreation. Without government intervention, these community resources can be overused, to the detriment of the whole community.
) (
One of the most fundamental public interests to be served is protection of the natural environment. 
(Monash Business School submission, p. 6)
) (
Four, 
governments intervene to provide information about the environment and environmental hazards to address information failures. Without such information, individuals may not be able to manage their own risk of exposure to harm – for example, from contaminated soil or from the presence of hazardous materials such as
 
asbestos.
) (
These reasons may be considered the general public policy rationale for government intervention. But governments may also have other reasons for intervening, such as equity considerations.
Health risks from pollution are often disproportionately imposed on those living in less affluent suburbs and/or on future generations. So governments intervene to promote environmental justice, which involves among other elements, the fair treatment within and between generations (box 4.1). The government may also intervene because the environment has an intrinsic value worth protecting for its own sake, regardless of the benefits provided to society.
) (
BOX 4.1  
EXPECTATIONS OF INTRA-GENERATIONAL EQUITY
The community expects modern governments to maintain the outcomes of a healthy environment in an equitable manner across the entire community. Specifically, this requirement focuses on situations where certain sections of the community – particularly poorer and disadvantaged communities – bear the brunt of pollution and waste and
the resulting risks to health and safety outcomes, wellbeing outcomes and their local environment.
Victoria has well-known examples of hazardous waste sites, freeways or other transport infrastructure disproportionately affecting poorer communities (or creating poorer communities as a result). People in these communities regularly suffer the effects of air pollution, noise, injury risks, and ugliness.
15
Health inequity occurs as a result of unfair, unjust social treatment – by governments, organisations and people, resulting in macro politico-economic structures and policies that create 
living and working conditions that
are harmful to health
, distribute essential health and other public services unequally and unfairly, preventing some communities and people from participating fully in the cultural, social or community life of society.
16
)
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In broad terms, these economic and social concerns form the policy context for government when 
considering 
environmental regulation. They present government with a complex task in which,   
‘… 
there will inevitably be value or 
political decisions 
to be made, as 
conflicting 
outcomes 
carry 
with them conflicting or at least different social values as to what is most
 
important’.
17
) (
4.3.1  The costs and benefits of regulation
Identifying a reason for government intervention is a necessary first step, but it still may not justify government intervention. The benefits of government intervention must outweigh the costs, and the intervention must be the most effective way of achieving the objective (that is, achieves the objective at the least cost).
) (
The costs and benefits of government intervention may be financial, social and/or environmental.
18 
In some cases, it is possible to identify and quantify the costs of environmental regulation, such as:
direct costs to government and regulatory agencies of establishing and administering the regulatory
 
regime
costs to businesses or individuals of complying with the regulations – the regulatory burden, including 
licence 
fees, investments in 
technologies 
or 
actions 
to meet the regulated standards, as well as the administration and reporting costs or ‘red tape’ associated with demonstrating
 
compliance
efficiency costs if resources are reallocated away from higher value
 
uses
costs to consumers in the form of higher prices for goods and
 
services.
) (
By contrast, it can be difficult to identify and quantify costs and benefits if they are spread across the community and/or accumulate over time (for example, regulating air pollution from diffuse sources). Further, even if costs and benefits are identified, it can be difficult to quantify them, especially social and environmental effects. Benefits such as the avoided cost of harms, for example, cannot easily be assigned monetary values, or valuation is contentious and  highly subjective. In many cases, these social and environmental effects are expressed
 
in
non-monetary terms.
) (
The costs of regulation depend on the ambition of the government’s policy objective. Setting a higher bar for avoiding harms in general entails a greater regulatory cost. The costs of regulation – to the regulator and to those regulated – is also heavily influenced by the design of regulatory tools and the processes implemented by the regulator. To be cost effective, governments continuously look to lower the burden of regulation, including red – and green – tape, while maintaining the outcomes that regulation aims to maintain.
) (
It is worthwhile for governments to consider the costs and benefits of regulation systematically (box 4.2). Further, improvements in technology and data – including better environmental accounting and reporting and more sophisticated predictive modelling – will likely make it easier for governments to consider the costs and benefits of environmental regulation. It should also create a policy and regulatory cycle that facilitates continuous improvement.
)
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4.3.2  Considering risk in environmental regulation
Increasingly, 
assessing 
risk 
is an 
important 
part 
of 
government 
decisions about whether 
and how much to 
intervene, 
and the 
likely 
effectiveness 
of 
a 
given intervention. Risk-based regulation 
improves 
the 
‘productivity’ 
of 
regulating by delivering 
the best 
possible 
regulatory 
outcomes 
from the 
limited resources 
available 
to 
regulators. 
According to the 
OECD, 
risk-based regulation recognises that:
) (
[T]he government cannot regulate to remove all risks and that regulatory action, when taken, should be proportionate, targeted and based on an assessment of the nature and magnitude of the risks and of the likelihood that regulation will be successful in achieving its aims.
20
) (
Considering risk in environmental regulation requires governments to deal with the potential for long term impacts, affecting not only today’s community but future generations. This creates complexity since government must account for uncertain future costs and benefits.
) (
First, government must consider if the risk of a particular event or activity to the outcomes it seeks to maintain is large enough to warrant government intervention, compared with other risks.
) (
Risk 
focused regulation 
is 
regarded 
as 
being concerned with 
primarily 
unacceptable 
risk.
21
) (
We must acknowledge that governments can never entirely eliminate all risks to human health and the environment. And we must be mindful that, as we face a variety of risks and have finite resources, excessive attempts to minimise one risk can result in other risks not being appropriately managed.
) (
It may be optimal for society not to mitigate one risk fully, if to do so would impose unacceptable costs and risks elsewhere.
22
) (
Many activities – from agricultural and industrial production, to electricity production, to driving a car and purchasing consumable items – create pollution. Our understanding of the risks associated with these activities, and their relative importance, changes over time, including as new risky activities emerge.
23
) (
BOX 4.2 
ASSESSING THE COSTS AND BENEFITS OF ENVIRONMENTAL ASSETS
As recognised by the Commonwealth Government’s Office of Best Practice Regulation, environmental impacts may not be given enough weight in decisions and the analysis of environmental policies may be unbalanced. Generally, this is because many of the benefits provided by healthy environmental assets are difficult to identify, let alone to quantify in monetary terms. In addition there is often uncertainty associated with environmental impacts.
The Office of Best Practice Regulation suggests the following framework for considering the environmental impacts of government decisions:
identify the affected environmental
 
asset/s
understand how the community values the
 
asset/s
examine how the asset is changing over
 
time
state the objective of government action, referring to community
 
values
examine likely changes to the environmental asset/s and the change in the benefits that it produces, who wins, who loses, etc., as a result of the intervention options
 
considered
consider
 
uncertainties.19
)
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Second, government must consider whether the intervention is likely to reduce the risk, which can be uncertain given the complexity of environmental systems and the many factors that contribute to health and the condition of the environment. This uncertainty underscores the critical role
that science can play in understanding the link between the intervention and the environmental outcomes, and the importance of ongoing evaluation and measurement of outcomes to inform future action.
) (
Third, government must consider risk when deciding how to intervene. The EPA applies a risk assessment matrix to prioritise its compliance and enforcement activity.
24 
Risk-based decisions are required when setting standards, assessing works approvals and licence conditions, prioritising compliance and enforcement activity, or determining how to handle a particular pollution incident.
25
) (
Integrating risk presents challenges for governments and regulators for several reasons. Community perceptions of risk may be very different from those of decision makers. For example, the community has relatively little awareness of the risks of poor air quality, and its impacts in terms of deaths compared with the road toll. The OECD estimated that air pollution associated with road transport caused 1,483 deaths in Australia in 2010;
26 
by contrast, Australia’s road toll in 2010 was 1,367.
27
) (
Similarly,
 
the
 
community’s
 
tolerance
 
of
 
risk
 
(that
 
is,
 
the
 
level
 
of
 
risk
 
that
 
they
 
accept
 
as
 
reasonable) may
 
also
 
differ
 
from
 
that
 
of
 
government.
 
In
 
particular,
 
the
 
community
 
may
 
be
 
less
 
tolerant
 
of
 
risk
 
for things
 
that
 
it
 
cannot
 
control
28
 
–
 
this
 
is
 
particularly
 
significant
 
for
 
an
 
environmental
 
regulator
 
charged with
 
managing
 
risks
 
associated
 
with
 
dispersed
 
pollution
 
such
 
as
 
air
 
quality.
) (
Differences in risk tolerance can reflect knowledge and understanding differences, which the government/regulator may be able to address.
) (
Where there is a perception of risk (as opposed to an actual risk), better education of local stakeholders is required. 
(Australian Contaminated Land Consultants Association submission, p. 15)
) (
Other times, however, the differences reflect the community’s lack of trust in the regulator’s actions and information. Therefore, it is vital that the regulator maintain public confidence in its expertise and integrity. In particular, when making their decisions, regulators must communicate, so far as possible, the nature of the risks involved, and the extent to which interventions are likely to manage these risks.
) (
The
 
community’s
 
views
 
on
 
risk
 
also
 
change
 
over
 
time.
 
Indeed,
 
‘…
 
critical
 
questioning
 
may
 
indicate a more informed and scientifically 
literate 
citizenry’.
29 
Today’s 
community is more 
aware 
of the 
environmental
 
impacts
 
of
 
human
 
activities,
 
and
 
the
 
risks
 
associated
 
with
 
these
 
impacts.
 
What
 
was 
once acceptable is now no 
longer. 
We 
accept the need for major changes such as phasing out unleaded
 
petrol
 
or
 
incandescent
 
light
 
bulbs,
 
for
 
example,
 
as
 
well
 
as
 
smaller
 
scale
 
changes
 
such
 
as banning 
backyard
 
incinerators.
) (
Further, expectations about risk will continue to change over time as new and unexpected issues arise, and as our scientific knowledge increases. The current Parliamentary Inquiry into Fiskville demonstrates this evolution, as it is considering chemical hazards, noting ‘the status of PFOS (perfluorooctanesulfonic acid) as an ‘emerging contaminant’ within the international scientific community, [and the] … need to seek further clarification about the risks posed by different levels of PFOS’.
30
)
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4.3.3  Uncertainty and the precautionary principle
Assessing the risks, costs and benefits of environmental regulation is frequently complicated by scientific uncertainty. Particular actions, or the use of particular materials or substances, may pose unknown risks of damage to human health or environmental condition. Uncertainty about the future consequences of current actions (that result in pollution and waste) is particularly important where these actions have irreversible consequences.
) (
Currently, the EP Act accounts for this uncertainty via the precautionary principle.
31 
The principle states that: (1) if there are threats of serious or irreversible environmental damage, lack of
full scientific certainty should not be used as a reason for postponing measures to prevent environmental degradation; and (2) decision making should be guided by a careful evaluation to avoid serious or irreversible damage to the environment wherever practicable, and an assessment of the risk-weighted consequences of various options.
) (
The prevalence of the precautionary principle both in Australia and around the world reflects the generally held expectation that governments should regulate to avoid irreversible harm. However, as the Australian Panel of Experts on Environmental Law noted:
) (
The precautionary principle … has been subject to many different interpretations and attempted applications. [And therefore in] precautionary decision making, society should have a say in what level of risk and potential harm is acceptable and, where possible, the agreed level of risk should be clearly set out in law.
32
) (
4.4  Community and business expectations of environmental regulation
Our expectations of each other and of business and government are part of the social contract that underpins society. We expect everyone to play their part and ‘do the right thing’, to abide by the rules and not deliberately act in ways that harm others. Regulators play a key role in setting and enforcing these rules.
) (
For civil society to work, regulators must be responsive to expectations – that is, provide the benefits that the community seeks, and apply the rules fairly – or trust erodes. When regulators do not meet expectations, this can affect stakeholders (in terms of time and regulatory burden, frustration and concern) and society as a whole, including reducing the legitimacy, and thus the regulator’s effectiveness and influence.
) (
Regulators should not seek simply to identify and meet expectations. Expectations are not always well informed. They are influenced by what the stakeholders understand and trust. In this context, the regulator’s expertise, authority and level of community trust is critically important. This is particularly relevant to the EPA as a science-based regulator that deals with evolving knowledge and changing risk profiles.
) (
Expectations also evolve. As our incomes rise, we are less tolerant of conditions that harm our wellbeing, for example. Similarly, we expect regulators to use available technologies to deliver their services as efficiently as possible. This can help minimise regulatory burdens.
) (
So, regulators (including the EPA) must manage (inform and influence) and meet expectations through time. They must develop relationships with stakeholders, through stakeholder engagement, so they can inform and stay abreast of expectations. They also need to demonstrate capabilities that build trust in the regulator and the information it provides. This information is important in shaping expectations, for example, about acceptable levels of risk and priorities for regulatory interventions.
)
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4.5  Defining expectations of the EPA
In considering expectations of the EPA, we looked at how the regulator organises and conducts itself, and what outcomes or benefits to expect from environmental regulation. We drew on the literature about regulatory governance and on the views we had heard from the community during our consultations. Indeed, the two strands of expectations – outcomes and conduct – are aptly captured by the Hume Residents Airport Action Group (submission, p. 3):
) (
We have an expectation that our health is of paramount importance and that our state authorities are acting in our best interest.
) (
4.5.1  The conduct of the regulator
As with all government agencies, the community expects the EPA to be efficient and effective; businesses expect the EPA to keep regulatory burden to the minimum required to achieve the regulatory objective. The community and businesses expect the EPA to have fair and accessible processes. These expectations cover how the EPA executes its formal statutory responsibilities, how it engages with stakeholders and how it interacts with other parts of government.
) (
The community and business expect regulators to be independent. The EPA is expected to act in the public interest, which means it must navigate between the often competing needs of citizens and regulated entities.
) (
As a science-based regulator, the community expects the EPA to keep standards up to date, to make evidence-based decisions, and to apply risk-based proportionate interventions.
Transparency is expected and is an important component in maintaining trust in the EPA.
) (
4.5.2  The outcomes community expects from effective environmental regulation
The EPA’s protective task involves creating value for Victorians by maintaining the following outcomes that rely on a healthy environment:
Human health and safety outcomes 
– including clean air and 
water, 
soil that is safe to live on, the ability to sleep without being disturbed by excessive
 
noise
Human wellbeing outcomes 
– including clean water for recreation, living environments without excessive and unpleasant odour and noise, a lack of visible waste and
 
litter
Productive use outcomes 
– including land suitable for agriculture, buildings and structures, water suitable for stock and for industrial
 
use
A healthy environment in its own right and for future 
– as a result of functioning ecosystems that maintain themselves through
 
time.
) (
These outcomes are at the heart of governmental environment protection policies and can be categorised in a variety of ways. They also encompass the various ‘beneficial uses’ currently listed in the state environment protection policies.
) (
The community expects the 
EPA 
to maintain these benefits that sustain our standard of living. The 
level 
at which society expects the 
EPA 
to maintain these benefits, 
however, 
is more ambiguous. Expectations about the level of benefits are not always clear or consistent or uniform. Different stakeholders will have different views. And there are rarely transparent processes for us to define our tolerance for
 
risk.
)
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Businesses expect 
the 
EPA 
to 
maintain 
these 
outcomes 
for the benefit of the 
community. 
Businesses 
also benefit from these 
outcomes. 
Some 
businesses 
benefit 
directly, 
for 
example, 
certain 
tourism 
and 
fishery 
operators. 
Others benefit 
by 
virtue 
of 
Victoria’s 
reputation 
as 
a 
destination 
for 
skilled workers 
from 
around 
the 
world, 
which 
increases population 
growth and 
demand 
for 
products 
and services.
For
 
government
 
generally,
 
and
 
for
 
regulators
 
such
 
as
 
the
 
EPA,
 
decisions
 
will
 
involve
 
balancing different outcomes, including between economic, social and 
environmental 
outcomes. The appropriate
 
level
 
is
 
often
 
a
 
question
 
of
 
risk
 
tolerance
 
and
 
cost.
 
Reducing
 
the
 
risk
 
of
 
harm
 
from pollution
 
and
 
waste
 
is
 
costly
 
and
 
eliminating
 
risk
 
altogether
 
is
 
impossible.
) (
The importance of striking a right balance to provide the best outcomes on behalf  of the community rather than an organisation, political issue or economic benefit to an individual/organisation was seen as a crucial position that should be maintained, improved and strengthened by the EPA. 
(City of Greater Bendigo submission, p.
 
4)
) (
The community and businesses expect the 
EPA 
to apply its expertise to assess risks, address economic, social and environmental considerations, and then determine the appropriate outcome for ‘community wellbeing and the benefit of future generations’.
33 
This process requires both expert knowledge and mature regulatory judgement. It involves regulatory design and implementation that minimises the burden of regulation. Community and businesses also expect accountability and transparency for these decisions – and that the 
EPA 
should test expectations on risk and cost
 
tolerance.
) (
A regulator must choose from an array of available strategies that it considers will achieve the greatest net benefit for the community in the most efficient and effective manner, and at the least cost to business and the community.
34
) (
However, 
the 
EPA 
acts within a policy context set by government, which helps define expectations and provides a high level framework for decision making. The policy context  for environmental regulation and the 
EPA’s 
key 
regulatory settings are – and should be – the domain of the executive arm of
 
government.
) (
4.6 What this means for the EPA – the attributes of an effective environmental regulator
Commonly accepted principles of regulatory best practice identify the following key attributes for a strong and effective regulator:
) (
Accountable 
– Set clear standards and prepare to be judged on the decision making process and outcomes.
) (
Transparent 
– Open the processes and outcomes to the public and regulated community.
) (
Inclusive 
– 
Develop regulation 
in 
partnership/consultation 
with 
community, 
business 
and 
government.
) (
Authoritative 
– Maintain an authoritative understanding of the environment and information on the level of compliance.
) (
Proportionate 
– 
Ensure 
regulatory 
responses 
are proportionate to the 
problem they 
seek to 
address.
) (
Consistent 
– Apply decision making processes consistently and predictably to different parties in similar situations.
) (
Effective 
– Judge risk accurately and introduce regulatory responses that seek to prevent harm or improve outcomes at the lowest cost necessary to achieve objectives.
) (
Targeted 
– Allocate effort to the areas of most serious harm.
35
)
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The EPA adopted these attributes as guiding principles.
36 
Clearly, they are essential attributes and are consistent with Victoria’s efforts over recent years to improve productivity and economic growth by reforming regulatory systems and reducing regulatory burdens on business.
37 
This will remain an important focus for the EPA of the future, noting that ‘improving regulatory efficiency and minimising regulatory burden’ is identified as a key issue in our terms of reference.
) (
We consider, however, that these attributes only partly frame what will be required of the EPA of the future.
) (
The EPA as a science-based regulator
The 
EPA’s 
fundamental characteristic is it is a 
science-based 
regulator – capable of assessing risk to the environment and public health, of determining acceptable standards for pollution control, and of providing authoritative direction on risk management and mitigation measures. This scientific and technical expertise has been a defining feature to date and must be maintained and enhanced in the future. In particular, Victoria needs an enhanced environmental health capability to strengthen protection for public health. This expertise underpins the 
EPA
 
as
it exercises its regulatory powers and is necessary for business and community confidence. This scientific base sets it apart from other Victorian regulators.
) (
Strategic attributes required for the future
Reflecting the views of the Victorian community and industry and other stakeholders, and our view of the 
EPA 
being more proactive and influential, we identified the following strategic attributes. We consider these as necessary for the 
EPA 
as a modern and mature
 
regulator:
) (
•
•
) (
Proactive 
– Regulators have an obligation to anticipate issues and not be passive.
38
Trusted 
– For the EPA, ‘trusted’ is likely to include at least all of the following: 
‘We trust you’ may mean that we believe you can give us the right answers and reliable information. It may mean that we believe that you are honest, and will tell us all that you know. Or it may mean that we trust your judgement, and rely on you for decisions which are wise, impartial, ethical and in the public interest.
39
Innovative 
– 
Regulatory policies and interventions should be treated as experiments from which regulators can learn and help shape future strategies.
40
Decisive and influential 
– 
Being decisive does not mean being impulsive but rather actively seeking information … To be decisive, we must understand the public interest and as much of a complicated issue as possible so we can make a policy decision that ensures public health and safety.
41
Responsive and adaptive 
– 
The operating environment and risks change over time and regulators need to have a flexible and ongoing ability to assess such changes.
42
Collaborative 
– Managing complex risks requires that the EPA involves other parts of government, deploys a broader range of tools, and engages businesses and the community to play their part.
) (
•
) (
•
) (
•
) (
•
) (
Taken together, this expanded set of attributes provides direction as we consider the scope of activities and functions of the EPA, and the capabilities and governance it needs to effectively use its regulatory tools in the future. These are illustrated in figure 4.1.
)
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In considering the environmental regulation that relates to the task of the EPA and proposing changes to it, we have been mindful that regulation is not the only method by which government can intervene. When we propose strengthening regulation or new regulation, we did so because we consider the risk of harm warrants regulation, rather than a non-regulatory approach, to prevent these harms.
) (
Of course, these issues will be considered fully as part of the usual government processes for preparing legislative and regulatory changes. However, we consider that, on balance, the benefits to the community of harm prevention justify the additional regulatory burden that these proposals may involve.
) (
Regulators can significantly influence the regulatory burden in how they 
carry 
out their functions. The 
EPA 
must have a clear focus on the outcomes that the community expects  from environmental regulation (the health and safety, wellbeing, productive and environmental outcomes) to identify how to best maintain them. How regulation is implemented – including through guidance materials, the method and manner of engagement with those who are regulated, and the method and manner of conducting compliance and enforcement activities
 
–
can significantly influence the regulatory burden. Our proposals should be implemented in a way that accounts for the needs of business, and in particular small business.
) (
FIGURE 
4.1 
BUILDING ON THE 
EPA 
OF 
TODAY 
TO 
MEET 
EXPECTATIONS 
FOR THE FUTURE
)
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) (
CLARIFYING THE 
EPA’S 
OBJECTIVES 
AND FUNCTIONS
) (
5.1  Introduction
Throughout our consultations, stakeholders and regulatory experts emphasised the importance of role clarity. Indeed, a key component of the inquiry’s terms of reference is to examine the appropriate roles of the EPA – both in specific areas of regulation (including air quality, water quality, asbestos, chemicals, and site contamination) and, more generally, in terms of protecting the environment (terms of reference 1 and 2). Role clarity is important for the EPA, for those it works with and alongside in government, and for duty holders and the general community.
) (
Regulatory experts, and those charged with oversight of regulation, nominate role clarity as critically important: ‘Clear regulatory roles are critical to regulator accountability and focus, compliance by regulated firms, predictable decisions and enforcement, and regime legitimacy’.
1 
In an extensive inquiry into regulators across a range of sectors, the UK House of Lords found:
) (
Clarity enabled regulators to readily understand their purpose ‘so that [they] do not march off, wandering around trying to work out what [they] are for’ and to focus their mind quickly on the work in hand. In addition, clarity in a remit brought other major benefits:
Increased legitimacy for the
 
regulator
Greater consistency in regulators’ decision
 
making
A greater likelihood of an internally well-organised, well-run
 
regulator
Greater opportunities to monitor regulatory performance
 
successfully
An increased ability for regulated industries and consumers to judge the legitimacy and appropriateness of regulatory policies and
 
actions.
2
) (
KEY MESSAGES
Confusion about the EPA’s role, and what it should be accountable for, undermines community confidence and reduces its authority and influence.
The EPA has a critically important role in protecting the health and wellbeing of Victorians – this role must be clearly expressed in legislation.
Modern legislation, with legislated objectives and reframed principles and functions, will  clarify the 
EPA’s 
role and strengthen its mandate. Early action to create this legislation sends a clear signal to stakeholders and the broader community, and provides early certainty on the role and focus of the 
EPA 
of the
 
future.
The EPA of the future will have a broad range of functions to ensure it is proactive, focuses on prevention and targets the biggest harms.
The EPA must be accountable for the effectiveness and currency of its regulatory instruments.
)
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Stakeholders are clearly confused about the EPA’s remit – its objective, role and functions:
) (
The 
‘EPA’ 
brand/remit is not clear. 
(Gippsland Water submission, p. 
4)
) (
Currently
 
it
 
is
 
difficult
 
to
 
know
 
whether
 
the
 
EPA
 
is
 
a
 
regulator,
 
advisor,
 
engager,
 
or
 
all of 
these. 
(Shire of Campaspe submission, p.
 
2)
) (
A major component of EPA’s effectiveness (or otherwise) comes down to community and industry knowing what the EPA’s role is, when to call them, and what to expect when EPA arrives. 
(Community and Public Sector Union Victoria submission, p. 31)
) (
We find the EP Act contributes to this lack of clarity: it contains no objective for the EPA nor a definition of environmental protection more generally.
) (
5.2  Problems with role clarity
We recommend a new legislative framework for the EPA, that clarifies its objective, principles and functions. Role clarity is fundamental to the effectiveness and good governance of any regulator, as recognised in the OECD governance principles:
) (
Role clarity is essential for a regulator to understand and fulfil its role effectively. This requires the regulator’s objectives, functions and scope to be clear, a mandate that  is not conflicting (or provides for resolution of conflict), the nature of the policy role to be defined, and the power to cooperate transparently with other
 
bodies.
3
) (
A range of stakeholders raised the 
EPA’s 
lack of role clarity as a problem, especially in regard  to its task as distinct from other parts of government, in particular DELWP and Sustainability Victoria. The general community is confused about the span of the 
EPA’s 
responsibility for public health and the environment, and how it prioritises issues. Based on its name alone, many assume the 
EPA 
manages all matters relating to the environment. Further, the EP Act includes little explicit reference to protecting human
 
health.
) (
Many submissions raised the issue of overlapping roles or unclear boundaries between the EPA and other parts of government.
4
) (
Role clarity is 
essential 
for 
any regulator, 
but especially for one whose 
key 
stakeholders 
hold different and sometimes conflicting 
expectations. 
The Inquiry 
(and 
Government’s
 
response
 
to
 
the
 
Inquiry)
 
is
 
an
 
opportunity
 
to
 
clarify
 
and
 
affirm
 
the
 
EPA’s 
role,
 
purpose
 
and
 
responsibilities.
 
(Eric
 
Windholz,
 
Monash
 
University
 
submission,
 
p.
 
3)
) (
Role clarity is important for formal accountability and to set appropriate community expectations about ‘who does what’. It also underpins internal decision making on priorities and scope of responsibility. It is essential for effective regulation, and for establishing the arrangements
and relationships for joint regulation, cooperation and coordination that are necessary in
a complex operating environment, such as Victoria’s broader regime of environmental regulation and management.
) (
Local government and other government agencies and EPA continually and currently buck pass issues thus ignoring community concerns and issues. 
(Brooklyn Residents Action Group submission, p. 3)
) (
There is ongoing confusion between the roles and functions of the EPA and (Sustainability Victoria) in the areas of environmental justice, community education and ownership, waste stewardship and the environment citizenship strategy. 
(Municipal Association of Victoria submission, p. 9)
)
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To 
be most effective, role clarity should be entrenched in the legislative framework established for the EPA. 
To 
achieve this, we recommend a new legislative architecture for the EPA, and Victoria’s environmental protection regime more generally. In particular, we propose the following changes:
a new Act that establishes the 
EPA 
– as part of a comprehensive overhaul of the EP Act, to clarify powers and incorporate new
 
instruments
a clear, legislated objective for the 
EPA 
that focuses on reducing harms from pollution and waste and protecting both human health and the environment, as an important first step in defining the future role of the
 
EPA
a refreshed set of decision making principles for the 
EPA 
that support its statutory functions and provide greater transparency to duty holders and the
 
community
a simplified set of legislated functions, consistent with the requirements of a modernised and more proactive focus for the 
EPA 
of the
 
future.
) (
5.3  A new Act to establish the EPA
Role clarity for the 
EPA 
starts with a separate 
EPA 
(Establishment) Act, to sit alongside a modernised EP Act. The 
EPA 
(Establishment) Act should define, as a minimum, the 
EPA’s 
objective, decision making principles, functions and governance structure.
) (
The current EP Act includes establishment elements for the EPA alongside specific provisions for regulatory tools, operated by the EPA and other entities. In itself, the Act’s broad ranging nature is confusing. It is also now a very complex and cumbersome piece of legislation.
) (
Victoria’s EP Act was the first such legislation in Australia, but it is now the oldest state environment protection act not to have been comprehensively reviewed and re-enacted, despite being amended more than 80 times in its 40 year history. The 2011 Krpan review flagged problems with the complexity of the EP Act:
) (
[The EP Act] is now complex and difficult to navigate, and contains drafting which is convoluted and does not meet the principles that apply to modern legislation, including that it be accessible and easy to comply with.
5
) (
Many participants to our inquiry had similar views – the EP Act is tired, out of date and confusing. The 
Report on Submissions to the 2015 EPA Inquiry 
highlighted a ‘… general consensus that (the EP Act) is out of date and needs a drastic overhaul. Some argued for a complete rewrite of the Act, others suggested that it could be reviewed and made stronger by a severe upgrade.’
6 
Further, participants argued ‘… the government should broaden the statutory and regulatory powers of the EPA with a stronger Act and more effective authority’.
7  
For example:
) (
The EP Act has become very difficult for users to navigate, is often repetitive and in some instances redundant, and important principles are obscured in very long and complex provisions. 
(Law Institute of Victoria submission, p. 4)
) (
There
 
is
 
a
 
strong
 
need
 
to
 
overhaul,
 
rewrite
 
and
 
streamline
 
the
 
Act
 
to
 
help
 
ensure
 
that the 
EPA 
is current, innovative, adaptive and responsive. 
(Australian Industry Group submission, p.
 
6)
) (
We note that the relevant act relating to the 
EPA’s 
establishment has been amended numerous times, leaving a document that is unwieldy and without clarity of purpose. 
(Victorian 
Trades 
Hall Council submission, p. 
2)
)
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In its current state, the EP Act’s guidance on the 
EPA’s 
role, powers and functions is confusing. It provides powers and statutory functions to a number of different agencies, not just the EPA.
8 
And the principles apply to any agency administering the Act – not just the 
EPA 
– so they do not support the 
EPA’s 
specific decision making
 
requirements.
) (
The inquiry should review the EPA Act 1970, EPA policies and examine how they can be amended so that they better achieve their objectives... The outcome should be a reduction in costly retrofitting by industry, an increase in public confidence
in the EPA and a greater clarity for the EPA in performing its role. 
(Alan Just submission, p. 4)
) (
Other jurisdictions address the complexity of roles and responsibilities through a more sophisticated legislative framework. New South Wales has two acts, for example: the 
Protection of the Environment Administration Act 1991 
covers the administration of the NSW EPA, while the 
Protection of the Environment Operations Act 1997 
covers the subject matter of environment and health. Inquiry participants supported this approach:
) (
[T]he NSW model serves as an appropriate blueprint for what is widely considered a world-class regulatory and legislative framework for environmental protection. 
(Law Institute of Victoria submission, p. 3)
) (
Overhauling
 
the
 
EP
 
Act
 
will
 
require
 
significant
 
resources
 
from
 
both
 
DELWP
 
and
 
the
 
EPA.
 
The
 
EPA 
needs
 
a
 
clear
 
plan
 
for
 
transition,
 
so
 
its
 
important
 
work
 
continues
 
while
 
reforms
 
are
 
implemented.
) (
Our proposed EPA (Establishment) Act allows the government to prioritise framing the EPA’s role and new governance arrangements, as part of a staged process of legislative reform.
) (
5.4  Setting clear and workable objectives and principles for the  EPA
In considering objectives and principles for the EPA, we recognised that the EPA is not solely responsible for environmental protection; it works with, and alongside, other areas of government. So the EPA’s objective should be clear and distinct, to distinguish its role from the roles of others. But the principles for decision making should be consistent across government. These principles should represent ‘shared’ values and allow for joint regulation.
) (
5.4.1  Establishing a legislated objective for the EPA
We recommend the following legislated objective for the EPA:
) (
To protect human health and the environment by reducing the harmful effects of pollution and waste.
) (
The current EP Act does not provide the 
EPA 
with a legislated objective. A legislated objective is consistent with good legislative practice and a foundation for role clarity: ‘the statement
 
within
an Act establishing a statutory corporation of ‘the purposes, objects, functions, powers and duties of the corporation’ is of 
utmost importance
’
9  
(emphasis added).
) (
The Victorian Competition and Efficiency Commission identified the need for role clarity and differentiation and recommended that this should be instituted through legislation in its 2009 inquiry into environmental regulation.
10 
The OECD also highlighted this as a general principle of regulatory governance:
) (
The legislation establishing a regulatory scheme or framework should be written so that the purpose of the regulator and the objectives of the regulatory scheme are clear to the regulator’s staff, regulated entities and citizens.
11
)
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Our proposed legislated objective provides this clarity both through its statutory form and its specific focus. It is one part of our overall approach to addressing the 
EPA’s 
role 
(as 
required by our terms of reference). The objective defines, at a high level, our view of the 
EPA’s 
‘appropriate role in relation to public health issues’ and ‘in protecting the environment’. It is also our starting point as we considered the 
EPA’s 
functions, tools, capabilities and resourcing.
) (
There are several key elements to the recommended legislated objective:
) (
•
) (
It specifies 
pollution and waste 
as the broad types of activities/environmental impacts to be managed or regulated by the EPA. This element defines the EPA’s scope of activity and differentiates it from other environmental and public health regulators.
It is framed in terms of 
harm reduction 
because this best represents the EPA’s task, which is to reduce and manage the harms associated with certain activities. It is intended as a dynamic concept that will be responsive to: improvements in understanding of harms; emerging risks; and evolving technologies and approaches for reducing harms.
It clarifies that 
human health 
and 
the environment 
are both the focus of the EPA’s protective responsibility and the broad policy outcomes desired. Including the reference to human health in the objective recognises community expectations and, as identified in the Second Reading Speech for the Environment Protection Bill 1970, the ‘paramount obligation of the State to protect human health’.
12
) (
•
) (
•
) (
In framing the objective, we considered the following requirements:
The objective should be closely aligned to the problem(s) that is to be addressed through intervention – in this case, the market failures that arise from pollution – rather than to broader public good environmental conservation
 
goals.
To 
assist with role clarity, the objective should clearly distinguish the 
EPA’s 
primary purpose from those of other entities operating within the broader environmental regulation
 
regime.
The objective should articulate the ends to be achieved, or the broad policy outcomes desired, but not the means by which they will be
 
achieved.
To 
facilitate evaluating the 
EPA’s 
effectiveness, the objective should be defined in a 
way 
that creates a framework for accountability.
) (
Focusing on harm reduction from pollution and waste
The first question for a regulator is what is to control or manage. For the EPA, we defined controlling harms from pollution and waste. Specifically, we defined EPA’s regulatory task as ‘harm reduction’ rather than ‘harm elimination’ for three reasons. First, it recognises that
the 
EPA’s 
regulatory task involves approving or permitting some level of pollution. The 
EPA’s 
regulatory role is founded on the decision of government – and implicitly the community – that we accept some level of pollution as an inevitable byproduct of socially useful activity.
) (
Second, it clarifies the EPA’s requirement to actively identify and assess risks of harms. It must consider economic, social and environmental factors (for example, the cost of pollution controls, the benefits of industrial activity, or the requirement for waste disposal) and determine, including through consultations with the community, the appropriate level of risk mitigation and control. This will be done dynamically so that it is responsive to changes in understanding of risks and harms, and emerging risks and improvements in mitigation measures.
) (
Third, it focuses clearly on specific market failures and it distinguishes the EPA’s role as a specialist regulator from that of other regulators:
)
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Rather
 
than
 
broadening
 
and
 
diversifying,
 
the
 
EPA
 
should
 
focus
 
on
 
a
 
few
 
key
 
areas
 
…
 
[so] 
it will be clear to all 
stakeholders 
what the 
EPA’s 
mandate 
is rather than the confusion that
 
currently
 
prevails.
 
(Minerals
 
Council
 
of
 
Australia
 
–
 
Victoria
 
submission,
 
p.
 
1)
) (
It addresses the general community’s confusion about the EPA’s role, and the role of other parts of government responsible for managing threats or harms posed by pests and weeds, reduced stream flows or native vegetation clearing (box 5.1). The focus on pollution and waste recognises the continuing importance of these issues as critical risks to the Victorian
environment and community, and the requirement for specialised scientific expertise and targeted regulatory interventions.
) (
In our consultations, we heard from some stakeholders that the EPA should be the regulator for ‘all the environment’ or for all things relating to the environment. This would involve a major reframing of Victoria’s current system of environment protection.
) (
[W]e 
see 
a 
need 
for 
the 
EPA 
to 
expand 
its 
role 
into 
more 
broadly 
protecting 
the 
natural environment, including native vegetation 
as 
well 
as 
considering greenhouse 
gas 
emissions including methane 
as 
well 
as 
carbon 
dioxide. 
(Green Wedges 
Coalition 
submission, 
p.
 1)
) (
The Trust recommends that private land conservation and protection be recognised and supported by the future legislative and administrative arrangements supporting the EPA as one of the key components to achieving its statutory objectives and responsibilities. 
(Trust for Nature submission, p. 5)
) (
I see a need for the 
EPA 
to 
expand 
its role into protecting the 
environment 
for 
nature 
because
 
all
 
living
 
things
 
depend
 
upon
 
a
 
healthy
 
environment.
 
(Nina
 
Earl
 
submission,
 
p.
 
1)
) (
However, we do not support this expanded approach. Instead, we have sought to confirm the EPA as a ‘specialist regulator’ and to ensure that it is clearly defined as such and appropriately equipped and resourced to perform its specific tasks. We did this after considering the inherent complexity of the EPA’s existing core task and the demands of meeting future challenges and community expectations. This task requires specialist knowledge and understanding.
) (
The EPA also needs to operate in the interface between the environment and human health issues. As such, the EPA has a fundamentally different orientation than a regulator charged with, for example, biodiversity protection.
) (
The benefits of a more focused regulator have been recognised in other review processes, but we note that this must be accompanied by effective mechanisms for collaboration and integration with other regulatory
 
frameworks.
) (
Regulators were most likely to be effective when they are working towards limited and relatively narrowly defined duties and objectives.
13
) (
As part 
of its 
remit, 
the 
EPA 
must monitor 
and 
manage 
the condition of 
key 
elements 
of the 
environment 
– 
land, 
air and 
water quality 
– 
and 
be 
mindful 
of the 
health 
of 
natural 
systems.
 However, 
the 
EPA 
is a 
‘specialist regulator’ 
and the task of 
biodiversity protection requires 
a very 
different set 
of tools and 
capabilities. For 
example, 
developing threatened 
species conservation and recovery 
strategies 
and 
other elements 
of 
biodiversity 
conservation 
have 
highly 
specific 
requirements 
for
information 
and scientific expertise and 
involve 
an 
array 
of 
targeted 
regulatory and 
other 
instruments.
14
) (
[P])aramount to the implementation and operation of any regulatory regime is having a well-developed understanding of the operating environment and risks being addressed. Regulation is not a one-size-fits-all approach, and different strategies and approaches are required to address different
 
risks.
15
)
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We recognise that pollution and waste must be defined carefully in the legislation. This will need to capture pollution of the air, land and waterways by emissions, discharges and the production of waste of various kinds, and also of greenhouse gas emissions (noting that greenhouse gas emissions are currently defined as waste in the EP Act).
) (
BOX 5.1 
THE EPA’S ROLE IN WHOLE-OF-ENVIRONMENT REGULATION AND MANAGEMENT
Environmental issues arise from interactions between human and natural systems, both of which are characterised by considerable complexity and uncertainty. Attempts to achieve desirable outcomes through policy or management interventions in these systems are rarely simple tasks with clear cause-and-effect linkages or single impacts.
16
The complexity of the environment, and our interactions and potential impacts on it, provides the strongest argument for why its management and protection is best devolved across government – providing for specialist expertise and targeted interventions, and also for consideration of the environment to be integrated into a wide range of government processes and decision making. Alongside the EP Act, separate legislation 
 
addresses
specific environmental segments and problems, including: the 
Flora and Fauna Guarantee Act 1988
; native vegetation regulations under the 
Planning and Environment Act 1987
; the 
Fisheries Management Act 1991 
and the 
Coastal Management Act 1995
. Other parts of government are also responsible for protecting the environment as part of their roles in land use planning,
17 
water supply,
18 
forestry,
19 
mining,
20 
and provision of transport.
21 
Protecting the environment is complex, reflecting the complexity of natural systems and their interactions with human activities. We better understand this complexity now than when the EP Act was enacted 40 years ago, and Victoria’s extensive environment protection framework reflects this understanding.
Retaining this multi-agency approach ensures that:
the 
EPA 
and other 
key 
environment regulators, such as 
DELWP, 
can bring to their respective tasks the required specialist knowledge and understanding of the market failures and risk, and specifically designed and targeted regulatory
 
tools
other parts of government bear responsibility for environment protection and continue to integrate environmental considerations into their decision
 
making
a range of regulatory and other interventions are available to protect the environment, some of which lie in the hands of other regulators, such as land use
 
planners.
To 
maximise these benefits, the current disaggregated system requires leadership from DELWP and established mechanisms for coordination and collaboration. These issues  are important for the effectiveness of the 
EPA 
as well as for other parts of the environment protection system. Chapter 7 outlines our proposals for these issues.
)

 (
CHAPTER 5    CLARIFYING THE EPA’S OBJECTIVES AND FUNCTIONS
) (
85
) (
Clarifying accountability for environmental risks to human health
Australians are suffering ill health and Australia is incurring economic loss because of grossly inadequate assessment and management of the health harms caused by resource and other major developments.
22
) (
Victoria needs an Environment Protection Authority that does exactly that: protects Victoria’s environment with respect to matters that have potential public health consequences, whether today, in the near or long term future, across impact issues such as air quality, water quality, contaminated land and waste. 
(Professor John Stanley submission, p. 3)
) (
Next, we need to ask 
why 
should the EPA control pollution and waste. The clear message from the analysis and advice (from experts, in public consultation discussions and submissions, and in discussions within government) is the primacy of the EPA’s role as a protector of human health. We consider the legislation should recognise explicitly this role; the current EP Act does not.
Specifically, the EPA’s key task is to manage risks of harm to human health as a result of pollution and waste.
) (
Clearly, human health and the health of the environment are very closely linked, but the EPA’s primary focus should be on the risk of harm to people. Environmental health, properly defined, is at the core of the EPA task, comprising:
) (
… those aspects of human health and disease that are determined by factors in the environment including both the direct pathological effects of chemicals, radiation and some biological agents, and the effects (often indirect) on health and wellbeing of the broad physical, psychological, social and aesthetic environment (including housing, urban development, land use and transport).
23
) (
The fields of environmental health and environmental protection overlap, given the intrinsic links between environmental sustainability, ecosystem health and human health outcomes. These fields must be brought together in much of the 
EPA’s 
work, but the 
EPA’s 
formal objective should have ‘people’ as a primary focus.
) (
In its submission to the inquiry, Doctors for the Environment Australia supported formally recognising human health outcomes in the objective of the EPA, noting that this brings an important and different perspective to the consideration of risk.
) (
The work of the Victorian EPA has focused primarily on the preservation of the environment itself – an inarguably valid undertaking … However, within the existing framework, health outcomes are viewed as a secondary measure and experience tells us that environmental values are often traded for development; health outcomes should not be traded so easily. 
(submission, p. 5)
) (
Human health is also central to the task of environmental regulators in many other jurisdictions, including in other Australian states and territories and overseas.
24
) (
The Second Reading Speech for the Environment Protection Bill 
1970 
conceived the 
EPA 
in  an era of obvious environmental threats to human health and amenity.
25  
While there have
 
been
some significant improvements in areas such as air quality, environmental protection still requires a focus on risks to public health and to liveability. This focus is reflected in the ‘beneficial uses’ protected under the EP Act which include health of humans, for example, and lack of noise to allow sleep and household activities/conversation.
)
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We consider that protecting human health will remain the EPA’s primary focus for several reasons:
) (
•
) (
ongoing advances in scientific knowledge that provide a better understanding of risks, even of substances previously thought to be harmless
ongoing urbanisation and population growth, which brings human settlement into closer proximity to hazards associated with economic activity and disposal of waste
the increasing impact of small scale and diffuse sources often with cumulative impacts, making them more challenging to track, monitor and manage
exponential increases in the development of new chemicals and materials with potential for harms to human health
the increasing incidence of extreme events, such as bushfires and floods creating pollution and waste hazards and risks to human health
growing community expectations for risk management, both for better information on, and protection against, environmental hazards.
) (
•
) (
•
) (
•
) (
•
) (
•
) (
Recognising the importance of protecting the natural environment
The focus on public health does not mean that there is an implicit devaluing of the natural environment. Indeed, the natural environment – the condition of the air, water and land – is the basis of protective measures and ecological values, which are well recognised within the current system. Further, the ongoing sustainability of the natural environment is essential to human health and liveability, particularly in the context of intergenerational equity.
) (
The EP Act defines ‘environment’ as meaning the physical factors of the surroundings of human beings including the land, waters, atmosphere, climate, sound, odours, tastes, the biological factors of animals and plants and the social factor of aesthetics. Defined in this manner, including ‘environment’ in the objective covers odour and noise issues, as well as broader environmental issues that may be significant but have a less tangible impact on health.
) (
Environmental management often involves activities that have social and environmental outcomes. For example, reducing pollution into a river can have recreational benefits, economic benefits (by improving the river’s productive capacity and by reducing the need for potable treatments), aesthetic benefits, and environmental benefits (making the river more resilient to other threats, such as climate change) (box 5.2).
)
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) (
This broad and varied range of outcomes is currently given statutory definition through the ‘beneficial uses’ that the EPA must protect. These are set out in state environmental protection policies. The relationship between the condition of the natural environment and human uses and benefits is apparent in these, as follows:
) (
ecosystem maintenance
 
(aquatic and
 
terrestrial)
health of other (non-human) forms of
 
life
potable water
 
supply
stock watering
agriculture
 
(production
 
of
 
food
 
and
 
fibre,
 
flora)
) (
parks and
 
gardens
recreation
buildings and
 
structures
cultural and spiritual values
industrial water
 
use.
) (
In chapter 4 we summarise these beneficial uses as health and safety, wellbeing, productive  and environmental outcomes. These outcomes are also often protected or significantly affected by other agencies, so the 
EPA 
must cooperate with other parts of government on how best to ‘protect’. Currently, the 
EPA’s 
role is to research and monitor the natural environment to inform policy and management across government. Better knowledge about complex human – natural system interactions will likely produce better ways of managing issues.
28 
The government can encourage cooperation between agencies by including steps in decision making that account for the multiple impacts and/or ensuring connections between related
 
agencies.
) (
A focus on outcomes is central to public sector reform.
29  
Translating the EPA’s objective and the ‘beneficial uses’ that the EPA seeks to protect into measurable, achievable outcomes is an important step in the EPA adopting an outcome-based approach. We address this by including a legislated function to evaluate the effectiveness of regulatory interventions.
) (
BOX 5.2 
ENVIRONMENTAL ASSETS, ECOSYSTEM SERVICES AND ENVIRONMENTAL MANAGEMENT
Ecosystems are a dynamic complex of plant, animal and micro-organism communities and their non-living environment interacting as a functional unit.
26
The environment is a broad term that encompasses many things including the atmosphere, oceans, forests, waterways, flora, fauna, land, soil and biodiversity. The environment can be thought of as comprising environmental assets. Environmental assets are valuable because they produce ‘ecosystem services’ on which we depend.
27 
Ecosystem services include air filtration services by a forest that provide clean air, for example, and water clarification by
a wetland that benefits production processes and recreational users. The space in which we live can also be conceptualised as an environmental asset.
An environmental asset’s ability to produce ecosystem services depends on the extent (coverage) of the asset and its condition. Humans can modify the extent and condition of environmental assets positively and negatively; for example, we clear native vegetation for development, introduce invasive species and produce pollution.
Pollution affects the condition of an environmental asset negatively and reduces the asset’s ability to supply ecosystem services. For example, pollution of waterways and land may affect their ability to support agricultural and fisheries activity, and also affects tourism.
Environmental management involves managing the condition and extent of environmental assets to mitigate human effects.
)

 (
88
) (
INDEPENDENT INQUIRY INTO THE EPA
) (
5.4.2  Providing the EPA with effective decision making principles
The EP Act currently contains 11 principles
30 
and as stated in the Act: ‘[i]t is the intention of Parliament that in the administration of this Act regard should be given to the principles of environment protection’.
31 
The principles were introduced in 2001 as part of a broad commitment to build sustainability principles into decision making processes across government. The intention of the principles was to ‘assist people to understand [the] Act and provide some real guidance to decision makers as to how it should be administered’.
32
) (
The EPA’s 2014 guideline details how the principles ‘… inform statutory processes and decisions made pursuant to the Act’, and provides guidance on ‘… how EPA applies the principles when it assesses project proposals and makes decisions on approval applications’.
33 
The guideline notes proponents must consider the principles during approvals processes, and also that the principles may be relied on by EPA, the proponent or third parties in their participation in Victorian Civil and Administrative Tribunal reviews or in court appeals.
) (
We note that without principles, the EP Act might be read that: ‘as its title suggests, [the EP Act is exclusively concerned] with an unqualified protection of the environment, unqualified in the sense that no consideration is to be given to other desirable goals if they are nevertheless inimical to the environment’.
34
) (
The principles are clearly intended to be important both as a means of understanding the intention and values that underpin the EP Act and the EPA’s role – both what it is tasked to do and how it goes about this.
) (
Reviewing the current EP Act principles
Principles are useful in underlining that regulators are expected to work with a ‘multidimensional set of trade-offs’
35 
and that all decision making involves some ‘balancing’ of different values and outcomes. Often, this concept of balancing is about finding some ‘optimal point’ or ‘cluster’ that satisfies various values and outcomes, rather than weighting values against each other.
36 
Having principles of different character, as in the current EP Act, makes this task difficult. The legislation should distinguish between principles that decision makers must have regard to and general aspirational statements made by Parliament.
37
) (
The current EP Act principles were derived from various sources and are a mixture of:
generic decision making principles that represent regulatory best practice
, such 
 
as:
) (
i)
‘effective integration of economic, social and environmental considerations
 
in
 
decision making processes with the need to improve community wellbeing and the benefit of future generations’
) (
ii) that ‘measures adopted should be cost effective and in proportion to the significance of the environmental problems being addressed’.
38
longstanding 
‘universal’ 
environmental 
values
, including elements drawn 
from 
international commitments 
to 
ecologically sustainable 
development 
from the 
1980s that were 
then 
enshrined 
by 
Australian 
governments 
in the 
1992 
Intergovernmental 
Agreement 
on the 
Environment 
(IGAE).
39 
This agreement was 
framed as a 
broad 
environmental 
framework 
‘to 
guide 
the 
development 
and 
implementation 
of 
environmental 
policy 
and 
programs 
by 
all 
levels 
of 
Government’.
40 
It 
was not 
specific to 
pollution 
and 
waste
 
management.
)
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) (
general aspirational statements 
with broader application than just the EPA, such as the principle of shared responsibility and community aspirations for environmental
 
quality.
41
specific statements of 
EPA 
policy practice and operational considerations
, including reference to the considerations, tools and approaches to be deployed by the EPA, such as integrated environmental management, use of incentive structures, the waste hierarchy, product stewardship, enforcement, access to information and involvement in policy development
 
processes.
42
) (
These principles do not provide a consistent and comprehensive framework that supports operational effectiveness. Independent expert advice concluded: ‘[t]he current principles must lead to difficulties in decision making by the 
EPA’.
43 
First, they encompass broad value statements as well as more specific decision making and operational considerations. There is duplication between principles where a single, simplified statement would be more
 
useful.
44
) (
Second, the principles do not provide the duty holder or the community with a clear view of how the 
EPA 
should assess, weigh and judge issues. It is unclear whether the 
EPA 
should account  for all relevant principles equally, or whether some principles are meant to provide direction on specific areas 
only, 
for example. Recent case law suggests that one principle ‘has to be balanced against the numerous other stated principles of environment protection’.
45 
However, 
this approach seems to be unworkable with the current principles. Indeed, the 
EPA 
itself noted some principles are ‘often directly relevant’ (sections 
1B, 
1I 
and 
1J), 
‘sometimes directly relevant’ (sections 
1C, 1D 
and 
1E), 
and some are ‘rarely directly relevant’ (sections 
1F, 
1G, 1H, 
1K 
and
 
1L).
46
) (
Third, some principles might be considered as outside the scope of the EP Act, and create confusion about the EPA’s role and the focus of its powers and functions. For example, biological diversity and ecological integrity are not 
fundamental 
considerations of the EPA’s decision making, in the same way that they are for decision makers with respect to other legislation.
47
) (
Fourth, some 
key 
elements are missing from the principles, such as references to human health considerations that would complement the 
EPA’s 
regulatory responsibilities for public health. By contrast, other Victorian legislation, such as the 
Public Health and Wellbeing Act 
2008 
includes a principle on the primacy of prevention. Similarly, other acts include stronger statements on equity with specific reference to the issues impacting people and
 
communities.
The principle of equity means—
(a)  equity between persons irrespective of their—
) (
personal attributes, including age, physical ability, ethnicity, culture, gender and financial situation;
 
or
location, including whether in a growth, urban, regional, rural or remote
 
area
(b) equity between generations by not compromising the ability of future generations to meet their needs.
48
) (
Core principles to support EPA decision making
We consider that the EPA needs a refreshed set of principles, aligned to its objective, and providing a practical and rigorous framework for decision making. These principles would form part of a specific EPA (Establishment) Act.
) (
If the principles are clearly intended to direct the minds of decision makers to specific issues, clear mandatory language should preferably be used.
49
)
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Just as the legislated objective for the EPA clarifies the EPA’s role, the principles provide direction on how this role is to be performed. As such, the principles help to set expectations and underpin accountability to government and the community. In particular, they should provide the community with clarity on the values and considerations that will guide the EPA’s statutory decision making.
) (
For the EPA, the principles together with the objective, should provide a ‘clear and unambiguous mandate’ and the basic precondition for effectiveness – to create the ‘willingness to take action and fulfil the supervisory [that is, regulatory] role’.
50
) (
The principles must also align with the EPA’s focus on pollution and waste as it affects people and their health and wellbeing, and the importance of prevention.
) (
We propose the following decision making principles for the EPA:
) (
1.
) (
Balancing economic, social and environmental impacts 
– This principle guides the 
EPA’s 
operational decision making as it assesses risks and considers cost effective controls and opportunities for driving continuous improvement. It also guides the 
EPA’s 
advisory role when informing whole-of-government processes about strategic directions. Any actions must be cost effective, to minimise regulatory
 
burdens.
51
) (
2.
) (
Proportionality 
– Regulatory responses must be proportionate to the problem they seek to address. Strategic decisions must be based on risk assessments so interventions are not only cost effective but are in proportion to the environmental problem. This principle relates
to ‘fairness’, efficiency and to provide confidence on risk management.
52 
The Health and Wellbeing Act contains a proportionality principle that comprises two elements; that
is decisions:
should be proportionate to the public health risk sought to be prevented, minimised or
 
controlled
should not be made or taken in an arbitrary
 
manner.
53
) (
3.
) (
Primacy of prevention 
– The 
prevention 
principle calls for action to 
prevent 
known risks of
 
environmental
 
harms
 
from
 
materialising.
54
 
It
 
underpins
 
the
 
proactive
 
regulatory
 
approach required
 
of
 
the
 
EPA
 
to
 
reduce
 
harms
 
to
 
human
 
health
 
and
 
the
 
environment.
 
However,
 
this
should
 
be
 
framed
 
as
 
a
 
preferable
 
measure;
 
harm
 
mitigation
 
and
 
remediation
 
must
 
be
 
accounted for
 
when
 
considering
 
options
 
for
 
reducing
 
pollution
 
and
 
waste.
 
The
 
Public
 
Health
 
and
 
Wellbeing 
Act
 
makes
 
this
 
distinction:
 
‘…
 
prevention
 
of
 
…
 
(harm)
 
is
 
preferable
 
to
 
remedial
 
measures’.
55
) (
4.
) (
Intragenerational and intergenerational equity
56  
– The principles should allow the 
EPA   
to consider how decisions will affect specific parts of the community (intragenerational equity) and how they will affect future generations (intergenerational equity). This principle
 
is
important for providing environmental justice (so that one part of the community does not bear disproportionate costs or benefits of pollution or regulatory responses). The EPA must also account for the activities of past generations and minimise burdens for future generations. As noted above, the principle of equity in the 
Transport Integration Act 2010 
accounts for both intra- and intergenerational equity.
) (
5.
) (
Responsibility (shared responsibility, producer responsibility and polluter 
pays) 
– The EP Act addresses these issues in a 
number 
of the current principles.
57 
We 
propose a single principle
 
that
 
guides
 
the
 
EPA
 
on
 
allocating
 
responsibility
 
to
 
polluters
 
and
 
other
 
third
 
parties.
 
This provides a platform to use a range of tools and to work with a range of stakeholders to reduce harms,
 
including
 
through
 
preventative
 
measures
 
such
 
as
 
a
 
general
 
duty
 
(see
 
chapter
 
12).
)
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) (
6.
) (
Evidence-based decision making that accounts for the role of the precautionary principle 
– This principle guides the EPA on dealing with uncertainty and meeting the requirements for evidence, noting that the Public Health and Wellbeing Act includes both these elements.
58 
As a science-based regulator, the EPA will always deal with some uncertainty about the nature and consequences of some environmental impacts, and also of public health impacts. The Australian Panel of Experts on Environmental Law has previously argued for clarifying how regulators should apply this principle.
59
) (
7.
) (
Accountability and access to decision making 
– Accountability is necessary for regulatory authority. We propose a principle for accountability, based on the Transport Integration Act: ‘members of the public should have access to reliable and relevant information in appropriate forms to facilitate a good understanding of transport issues and the process by which decisions in relation to the transport system are made’.
60
) (
These principles relate to the EPA specifically (and would sit in the proposed EPA (Establishment) Act). The principles should be framed to:
complement the proposed objective for the 
EPA 
and therefore match in scope the issues and considerations relevant to its objective
account for the requirement to consider the protection of human health and the
 
environment
provide for greater accountability for regulatory decision
 
making.
) (
A reframed EP Act and the overarching environmental legislation proposed later in the report (see chapter 7) should also include general principles. There is no consistent approach to principles across Victorian legislation – even in legislation that deals with the same issues – but we consider there are benefits in identifying consistent high level principles.
) (
The reframed EP Act may also include specific principles, such as the waste hierarchy (which would apply to specific provisions in the Act). Some principles could also have specific reference to, and greater directive power for, certain decisions: ‘[i]t would be advantageous if the application of the individual principles that go to make up the principles of environment protection could be directed at specific classes of decisions’.
61 
As an example, the Commonwealth Government’s 
Environment Protection and Biodiversity Conservation Act 1999 
requires that ‘the Minister must take account of the precautionary principle’ in making a range of decisions’.
62
) (
5.5  Framing functions for a modern, mature regulator
The proposed legislated objective and regulatory principles for the 
EPA 
set the broad boundaries of the 
EPA’s 
future task. The next step is to consider the 
functions 
of a future EPA. In this context, ‘functions’ mean the streams or types of work that the 
EPA 
should do to help it achieve its objective and principles. Functions act as a bridge between the high level objective and more specific powers and operational
 
arrangements.
) (
In 
specifying the functions the
 EPA 
of the 
future 
will 
need, 
we 
considered 
two 
key 
factors: maintaining 
a 
consistent 
regulatory 
approach 
and functions 
required 
for 
a 
more 
proactive 
and 
preventative 
role.
) (
Maintaining a consistent regulatory approach
Stakeholders with a long history of working with the 
EPA 
commented on the changes in the 
EPA’s 
regulatory approach 
over 
the 
years. 
Most 
recently, 
the 
EPA 
shifted from a more 
cooperative, client- based 
approach 
with duty holders to 
a 
stronger 
compliance and 
enforcement approach, following 
the 
Compliance 
and Enforcement Review in 
2011
63  
and other reviews in response to major incidents.
64
)

 (
92
) (
INDEPENDENT INQUIRY INTO THE EPA
) (
Our aim is to establish a more enduring model for the EPA’s functions that can be given legislated form, creating stability and flexibility for the EPA.
) (
Functions required for a more proactive and preventative role
As already discussed, the community expects the EPA of the future to have a strong preventative focus:
) (
The 
EPA 
… must go 
beyond 
its core regulatory function to guide 
business towards measures
 
targeted
 
at
 
liability
 
prevention
 
and
 
precaution.
 
(BP
 
Australia
 
submission,
 
p.
 
3)
) (
This is consistent with the view of regulatory experts, who consider the EPA must be more than just a ‘policeman’ if it is to manage harms effectively. In particular, Professor Malcolm Sparrow argued regulators must move from compliance to also give attention to risks. This ‘anticipation of issues’ is critical for reducing harm and should be a regulatory obligation reflected in legislation.
65
) (
A regulator that focuses solely on chasing baddies is likely to rely largely on the compliance toolkit and will inevitably miss newly emerging risks.
66
) (
A range of inquiry participants also supported this view.
67
) (
To avoid future environmental problems, the EPA needs to be more proactive rather reactive. The following are necessary for proactive planning:
) (
1.
2.
) (
adequate resourcing
adequate environmental monitoring to detect chemicals of concern and to measure temporal trends in pollution
refinement of best practice guidelines and environmental policies
development of strategies to address future problems such as climate change, population growth and more intensive agriculture and forestry
engagement with key stakeholders that can help address these emerging problems.
) (
3.
4.
) (
5.
) (
(Centre for Aquatic Pollution Identification and Management submission, p. 3)
) (
5.5.1  The case for change to the current functions
There are around 27 separate powers, duties and functions listed in section 13 of the EP Act.
68 
We recommend a simplified set of functions for the EPA of the future, consistent with the needs of a mature and modern regulator.
) (
Specific problems and weaknesses in the current list include:
) (
•
) (
Many of the provisions are long and not easily understood, largely as a result of multiple amendments over time. This means that there is little clarity for the EPA and transparency for others – both within government and the general community.
Provisions include a mix of powers, duties and functions. This means some of these are what the EPA must do but others are optional. A simplified list of the generic functions the EPA is expected to undertake would provide a stronger basis for accountability.
The list includes detailed references to specific activities or types of tools that may be deployed – these should be included as specific provisions in the EP Act.
69
The current list confuses the EPA’s role relative to other agencies, such as being responsible for promoting ‘long range planning in environmental management’.
70
) (
•
) (
•
) (
•
)
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) (
The current list of ‘powers, duties and functions’ does not reflect more modern principles of good regulator governance, as identified by the OECD, that:
) (
regulatory powers and other functions to be carried out to achieve the regulator’s objectives should be clearly specified in the establishing legislation and be appropriate and sufficient to achieving the objectives
) (
And
) (
[t]o reduce overlap and regulatory burden, all regulators should be explicitly empowered and required to cooperate with other bodies (non-government and other levels of government) where this will assist in meeting their common objectives.
71
) (
The legislation establishing the NSW EPA contains a short list of eight ‘general functions’ that provides a good example of a more contemporary approach.
72 
The general functions are concise, understandable and transparent. They also send a clear and strong message of accountability and aspiration for environment protection. At the same time, the NSW EPA general functions give the regulator the flexibility it needs.
73
) (
The EPA of the future needs a new list of functions that supports its range of activities, including new and expanded activities:
monitoring and environmental scanning for changes in the environment and new risks, to prevent harms and enable early
 
interventions
advising government on changes to regulatory
 
tools
supporting compliance with the proposed general
 
duty
fostering collaboration and joint regulation with other government agencies and with local government
evaluating regulatory activities and reporting on the outcomes, as well as providing risk information to a community with an increasing demand for
 
information.
) (
Specific functions required to support a general duty
The EPA of the future will need functions to support the general community’s compliance with our proposed general duty (see chapter 12). Specifically, it will need to provide training,
education and information, much like WorkSafe’s functions within Victoria’s occupational health and safety system. The 
Occupational Health and Safety Act 2004 
includes specific functions for this purpose:
) (
•
) (
to cooperate with, and give advice and information to the following persons in relation to occupational health, safety and welfare 
(section 7(1)(e))
to disseminate information about the duties, obligations and rights of persons under this Act  or the regulations and to formulate standards, specifications or other forms of guidance for the purpose of assisting persons to comply with their duties and obligations 
(section
 
7(1)(f))
to promote education and training 
(section7(1)(g))
to engage in, promote and coordinate the sharing of information to achieve the objects of this Act 
(section 7(1)(i))
to promote public awareness and discussion of occupational health, safety and welfare issues and an understanding and acceptance of the principles of health and safety protection 
(section
 
7(1)(j)).
) (
•
) (
•
•
) (
•
)
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FIGURE 
5.1 
EXPANDING THE 
EPA’S 
FUNCTIONS FOR ENHANCED PREVENTION AND INFLUENCE
) (
The proposed legislated functions to support compliance and educate the community on managing risks address this need.
) (
5.5.2  Proposed legislated functions for the future EPA
The legislated functions need to make clear how the 
EPA 
will perform its task of being a proactive protector of public health and the environment – that is, to describe the generic set of activities that it must
 
perform.
) (
The EPA provides a critical regulatory pillar in the State Government’s environment protection endeavours. Its key role is to protect the environment from the negative impacts of human activity. The EPA is valued as a regulator, facilitator, educator, researcher and informer. 
(Municipal Association of Victoria submission, p. 6)
) (
A regulator needs to be constantly self-evaluating, learning and adapting its approach, identifying emerging problems and acting promptly when it does so, and measuring how well it is doing in terms of public engagement and substantive performance.
74
) (
We recommend the 
EPA’s 
establishing legislation set out the following ten functions (figure 
5.1). 
They support an outcomes-based approach and give the 
EPA 
a clear mandate to be proactive and influential in protecting human health and the environment. Each activity area expands the 
EPA’s 
functions beyond its current remit.
) (
3. DETERMINE AND SET
Set standards to protect the environment, public health and, where practicable improve standards and expectations
) (
EPA Functions
Determine and set environment protection standards
 
(‘goal
post’ standards)
Set 
compliance obligations 
and seek to improve environmental
 
performance
) (
Maintain an up-to-date and effective regulatory framework including by leading work on outcome focused standard-setting
) (
2. ADVISE
Advise government and work with other agencies to reduce risks and seek solutions to identified problems
) (
EPA Functions
Advise
 
government
Lead, coordinate and 
collaborate 
with 
local 
governments, joint 
regulators 
and other government 
agencies
) (
A more preventative focus that requires the EPA to be ‘at the table’ to inform and influence strategic government decision making and to identify areas for joint regulation and collaboration
) (
1. UNDERSTAND AND ADAPT
Understand and respond to the changing environment and risks and impacts posed by pollution and waste
) (
EPA Functions
Monitor and identify impacts and risks to public health and the
 
environment
Proactively
 
adapt
tools and instruments to prevent and reduce impacts and risks
) (
Increased expectations that the EPA will proactively scan for and assess risks, to inform government decisions and will adapt regulatory tools and instruments to prevent and reduce impacts and risks
)
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Monitor and 
identify 
impacts and risks to public health and the
 
environment
Monitor the condition of the environment and critical risk factors for the impact of pollution and waste on the health and safety, wellbeing, productive and environmental outcomes that the 
EPA 
seeks to
 
maintain.
Conduct research and analyse environmental data to identify relevant impacts and risks, including from changes in industry and community practices and changes in the
 
environment.
Monitor identified ‘hotspots’, and advise on acute impacts caused by emergencies and other
 
incidents.
) (
Proactively adapt tools and instruments to prevent and reduce impacts and 
 
risks
Identify priority impacts and
 
risks.
Adapt existing tools to more effectively prevent or minimise impacts and
 
risks.
Work with DELWP and other agencies to develop new standards and new statutory instruments that better protect Victoria’s environment and public
 
health.
) (
6. EVALUATE
Assess the effectiveness of interventions
) (
EPA Functions
10. 
Evaluate the effectiveness of regulatory interventions
) (
Support continuous improvement 
and inform 
risk 
analysis by assessing 
outcomes, changes in outcomes 
and the costs 
of interventions, 
to 
maintain government confidence and community 
trust 
in 
the 
effectiveness 
of 
the 
regulatory framework
) (
5. ENFORCE
Monitor and e(nforce) the law through proportionate and responsive measures
) (
EPA Functions
9. 
Monitor compliance and enforce the law
) (
Timely, proportionate and effective enforcement responses to build confidence in the system and to deter pollution
) (
4. ENABLE
Enable duty holders and the community to achieve standards and to adopt better behaviours and practices
) (
EPA Functions
Support
 
compliance
Report to, educate and engage with the community on managing risks and the condition of the
 
environment
) (
Wider role in supporting compliance particularly with a general duty, and an increased role to meet growing community expectations for information and transparency
)
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3.
) (
Advise government
Provide expert advice and information to government, both on request and proactively, on impacts and risks to public health and the environment and how to mitigate or prevent risks,
 
including:
) (
i)
) (
to the Minister about priority and emerging risks and impacts on outcomes and the need for changes to environment protection laws
) (
ii)
) (
to other agencies and authorities to improve decision making and service delivery (for example, advising planning authorities and Victoria’s Chief Health Officer)
) (
iii)
) (
to whole-of-government processes to inform and influence strategic planning and decision making.
) (
Provide expert advice to emergency management
 
agencies
) (
4.
) (
Lead, coordinate and collaborate with local governments, joint regulators and other government agencies
Make and implement plans with other agencies to identify and address relevant risks to outcomes when collective action is
 
required.
Provide strategic direction, advice, education and support to local governments and other joint regulators to understand and manage relevant impacts and risks to public health  and the
 
environment.
) (
5.
) (
Determine and set environment protection standards (‘goal post’  standards)
) (
•
) (
Lead the setting and updating of environment protection standards that are required to maintain the health and safety, wellbeing, productive and environmental outcomes that support government policy and respond to an evolving understanding of risks.
Help develop national environment protection measures and lead the adoption and implementation of those measures in Victoria.
) (
•
) (
‘Environment protection standards’ are broad environmental standards that should maintain the health and safety, wellbeing, productive and environmental outcomes that the 
EPA 
seeks to protect on behalf of the Victorian community. These will be regularly reviewed and updated in response 
to: 
changing understanding of risks; emerging risks; and improvements in mitigation
 
measures.
) (
6.
) (
Set compliance obligations and seek to improve environmental performance
) (
•
) (
Set operational requirements for designing and managing activities with significant impacts and risks to health and safety, wellbeing, productive and environmental outcomes.
Grant licences, works approvals and other approvals to proportionately manage risks from pollution and waste.
Regularly review licences and other approvals to drive outcome and regulatory improvements consistent with current best practices.
Develop codes and other statutory instruments to ensure duty holders take reasonably practicable measures to reduce outcome impacts and risks. This function relates to establishing a general duty.
Review and maintain codes to provide up-to-date and user friendly support for compliance.
) (
•
) (
•
) (
•
) (
•
)
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Compliance obligations set out how duty holders are expected to meet their environment protection obligations. Some documents may have legal force (for example, regulations and licences), while others may not (for example, guidance materials). These will be regularly reviewed and updated in response to: changing understanding of risks; emerging risks; and improvements in mitigation measures.
) (
7.
) (
Support compliance
) (
•
) (
Maintain clear and up-to-date guidance materials so that duty holders understand their responsibilities.
Educate businesses and the broader community on their responsibilities for protecting the environment and the potential impacts of pollution and waste.
Work with duty holders to prevent pollution and support compliance with environment protection laws.
Train and work with joint regulators to ensure that they effectively support compliance and to provide consistency across the system.
Encourage better practice and improved environmental performance by providing information.
) (
•
) (
•
) (
•
) (
•
) (
8.
) (
Report to, educate and engage with the community on managing risks and the condition of the environment
) (
•
) (
Strengthen transparency by publishing timely monitoring reports, data and analysis to inform the community about the condition of the environment and risks to the health and safety, wellbeing, and productive and environmental outcomes that they value.
75
Proactively gather information and provide risk information to support community risk management, including data on potential legacy contamination.
Promote safe practices in relation to waste and pollutants to protect the environment and public health and encourage long lasting behaviour change.
Actively engage with community members and other stakeholders to collect and publish information, including using citizen science and leveraging third party data.
Engage community members and other stakeholders in, and provide information about, EPA standard setting and regulatory decision making processes.
Provide accessible information systems and use best business practice when engaging with and receiving requests and information from the community and other stakeholders.
) (
•
) (
•
) (
•
) (
•
) (
•
) (
9.
) (
Monitor compliance and enforce the law
Take 
timely and decisive action to ensure compliance with environment protection laws, including licences and
 
approvals.
Address non-compliance through responsive measures that allow escalation and de-escalation of
 
measures.
Deploy sanctions to deter future non-compliance and build community
 
confidence.
)
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Evaluate the effectiveness of regulatory 
 
interventions
Monitor,
 
spatially
 
and
 
temporally,
 
health
 
and
 
safety,
 
wellbeing,
 
productive
 
and
 
environmental outcomes and changes in the operating
 
environment.
Gather and analyse data on specific regulatory interventions, including costs and resulting changes in
 
outcomes.
Survey duty holders on their awareness of, and barriers to compliance with, environmental
 
laws.
Provide advice to government on the effectiveness and efficiency of regulatory interventions in achieving outcomes and identified gaps and weaknesses in instruments and
 
approaches.
Use lessons to inform continuous improvement in regulatory design and
 
implementation.
) (
These
 
functions
 
reflect
 
the
 
cycle
 
of
 
regulatory
 
activity,
 
starting
 
with
 
understanding
 
the
 
environment, 
the risks from pollution and 
waste, 
and possible solutions. This approach 
expands 
the ‘traditional’ blackletter
 
regulatory
 
approach,
 
which
 
emphasises
 
compliance
 
and
 
enforcement
 
activities.
 
As
a
 
modern
 
and
 
mature
 
regulator,
 
the
 
EPA
 
needs
 
opportunities
 
and
 
the
 
capabilities
 
to
 
influence
 
work within
 
government,
 
including
 
enlisting
 
government
 
support
 
for
 
regulatory
 
innovation.
) (
The EPA of the future must remain a strong enforcer to address wrongdoing and to set a strong deterrent effect for others. But enforcement should remain an activity of last resort; strategic advice and early interventions that avoid or minimise problems and support compliance may have a greater and longer lasting impact and be more cost effective than post-harm reactive work.
) (
Setting these legislated functions in the proposed EPA (Establishment) Act provides a basis for:
guiding internal decision making on priorities and allocating
 
resources
clarifying the 
EPA’s 
role relative to other parts of government, as a basis for collaborative activities and joint
 
regulation
signalling the 
EPA’s 
role to external stakeholders and setting clear community
 
expectations
making the 
EPA 
more accountable for its activities, including how it balances the requirements for prevention, compliance and enforcement, and incident response
 
activities
directing appropriate
 
resourcing.
) (
A general provision ‘to do all things that are necessary or convenient to enable it to perform its functions’ will give the EPA the legislative head of power it needs to undertake such functions.
76 
General functions and powers could then be supported by specific provisions that create tools and instruments to address particular matters.
) (
Fully ‘inhabiting’ these functions will be a product of many other factors, including organisational leadership, government policy setting and authorisation, relationships across government, engagement with external stakeholders about their expectations, and resourcing for capability and capacity building. Ultimately, all this is brought together by organisational culture.
)
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5.6  Distinguishing 
EPA’s 
functions from DELWP and Sustainability
 
Victoria
In order to strengthen the EPA it will be necessary to also improve the role, clarity and effectiveness of the Department of Environment, Land, Water and Planning and Sustainability Victoria.
) (
Councils 
and 
other stakeholders 
are 
currently unclear 
about the 
interrelationships between 
the 
DELWP, 
SV 
and the EPA. 
(Municipal 
Association of Victoria 
submission pp. 
7, 
9)
.
) (
The EPA’s role cannot be resolved without considering its relationship with DELWP and Sustainability Victoria. For some years, this relationship has been defined by clearly differentiated roles – for policy, regulation and program delivery.
77 
This operating model recognises the interdependency of these roles and therefore the interdependency of DELWP, the EPA and Sustainability Victoria, but it is oversimplified. It also generates some confusion and frustration among stakeholders.
) (
The relationships between functions (policy, regulation and program delivery) and agencies 
(DEWLP, 
the 
EPA 
and Sustainability Victoria) must be reframed. The 
EPA 
of the future plays a more influential role as a 
key 
contributor to the whole-of-system response to 
environmental 
issues, including in 
developing 
policy. Its expanded regulatory toolkit also includes extensive information and education activities to support compliance. Led by 
DELWP, 
these agencies must keep working together to ensure strategic decisions draw on the 
EPA’s 
expertise.
) (
5.6.1  Policy and regulation
In
 
the
 
past,
 
the
 
EPA
 
was
 
involved
 
in
 
developing
 
policy.
 
It
 
prepared
 
state
 
environmental
 
protection policies and waste management policies, and prepared changes to regulations and statutory instruments. These functions were transferred to 
DELWP 
following the Victorian Competition and Efficiency Commission 
2012 
report, 
A sustainable future for Victoria: Getting environmental regulation
 
right
.
78
 
This
 
report
 
cautioned
 
about
 
the
 
risks
 
of
 
regulator
 
involvement
 
in
 
policy
 
making
and
 
established
 
a
 
notionally
 
clear
 
demarcation
 
between
 
the
 
tasks
 
of
 
policy
 
making
 
and
 
regulation.
) (
This shift occurred in parallel with the EPA’s sharpened focus on compliance and enforcement. But in light of our recommendation to broaden the EPA’s focus to become more proactive, we re-examined the EPA’s role in developing policy and its relationship with DELWP as lead policy maker. We recommend authorising the EPA to lead the revision and development of statutory
instruments and standard setting (including aspects of state environment protection policies and waste management policies), to maintain the effectiveness of its regulatory framework.
) (
Like any regulator, the 
EPA 
relies on government (in this case 
DELWP) 
to provide high level policy settings and directions for regulatory activity. Our consultations suggested stakeholders broadly understood this arrangement. 
However, 
they had some practical concerns about the level of expertise within DELWP and how this may slow the process of reviewing and updating 
key 
policy settings. The Municipal Association of Victoria submission observed
 
that:
) (
Notionally it would seem that DELWP is the policy and legislative setting body … In reality
 
the
 
Department
 
appears
 
to
 
have
 
little
 
policy
 
impact
 
in
 
terms
 
of
 
issues
 
of
 
interest to the EPA. 
(p.
 
9)
) (
And
) (
It is critical that DELWP develop its policy skills and is capable of developing an effective policy framework for protecting environmental values and environmental management. They will, of course, need to be supported by the expertise of the EPA, however, DELWP should be the lead agency. 
(p. 22)
)
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A 
2014 
OECD report takes a broader view of the role of the regulator: ‘regulators do undertake important policy functions, by virtue of their familiarity with the regulated sector and responsibility for ultimately carrying out regulatory policy’. Indeed, regulator involvement ensures government policy making is appropriately informed and translated. According to the report, regulators have  a ‘policy’ role at three
 
levels:
) (
First,
 
they
 
must
 
develop
 
more
 
detailed
 
(but
 
often
 
critical)
 
operational
 
policy
 
that
 
guides the
 
implementation
 
of
 
higher
 
level
 
policy
 
decisions
 
made
 
by
 
ministers
 
or
 
the
 
legislature.
) (
Second, they have to develop and approve some higher level policy, where their authorising legislation has allocated the regulator greater decision making powers.
) (
Third,
 
if
 
policy
 
formulation
 
by
 
ministers
 
is
 
to
 
be
 
well
 
informed,
 
effectively
 
implemented and
 
responsive
 
to
 
changes
 
in
 
the
 
regulatory
 
environment,
 
it
 
is
 
critical
 
that
 
the
 
relevant 
regulator is 
actively involved 
early in the formulation and 
subsequent 
refinement of policy
 
to
 
support
 
the
 
development
 
process
 
led
 
by
 
the
 
ministry.
79
) (
We consider these propositions are sensible. They do not undermine the principle that regulators exist to achieve objectives that government and the Parliament deem to be in the public interest, and they operate using the powers conferred by Parliament. Nor are they likely to risk the EPA’s independence in relation to its regulatory decision making.
) (
Acknowledging that the 
EPA 
needs to do more than simply focus on ‘rules and compliance’ is consistent with the models of modern risk-based regulation. It involves ‘explicitly embrac[ing] the expert model’ and the task of risk identification, and ‘orient[ing] 
one’s 
efforts 
around the  task of risk control’.
80 
We consider this a necessary shift to make the 
EPA 
a more proactive and preventative
 
regulator.
) (
It is also appropriate for the EPA to advise the government on policy, given its expertise and field experience. This advice will appropriately be about both identified risks and changes required to maintain an effective toolkit.
) (
… the experience of regulators in operating the rules can prompt Ministries to review the policy framework within which the regulators operate. Therefore regulators should have a specific and explicit advisory role on government
 
policy.
81
) (
We support the general proposition that DELWP and, ultimately, the minister, should be responsible for overarching environmental policy, accounting for government objectives and whole-of-government considerations about coordinating environmental portfolio agencies. However, overarching policy (or big ‘P’ policy) can, and should be, distinguished from operational policy (or small ‘p’ policy), which includes setting technical and regulatory standards.
) (
For an outcome-based approach to be successful, the outcomes that the EPA seeks to maintain must align with the high level outcomes that the Victorian Government seeks to achieve.
Articulating the outcomes that the EPA seeks to maintain in measurable and achievable terms will often require cooperation with DELWP and other departments whose objectives and outcomes overlap with the EPA’s, such as DHHS. We recommend recasting state environmental protection policies and waste management policies to separate technical and regulatory elements from
high level policy settings (chapter 15). We consider the EPA should formulate aspects of these policies, given its technical expertise and drawing on its experience in the field. Giving the EPA responsibility for its regulatory instruments also makes it accountable for their useability – that is, how well they meet the needs of decision makers and duty holders – and for their timely renewal and updating.
)
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) (
5.6.2  Education and information – working with Sustainability Victoria
We recommend the 
EPA 
conduct enhanced education and information programs that support compliance with environmental regulations, and reduce impacts from pollution and waste outcomes. This will be central to implementing the general duty as a new instrument focused  on broad-based action to reduce pollution impacts. We consider the 
EPA 
could collaborate with Sustainability Victoria on waste
 
programs.
) (
Sustainability Victoria was established to ‘… facilitate and promote environmental sustainability in the use of resources’.
82 
It has a significant waste management role, with a range of formal responsibilities under the EP Act, including preparing the Statewide Waste and Resource Recovery Plan.
83  
Its functions focus on:
educating and providing information for businesses and the
 
community
facilitating and promoting environmentally sustainable practices, including resource
 
efficiency
fostering sustainable
 
markets
supporting demonstration projects and providing financial assistance to further environmental
 
sustainability
monitoring and reporting on waste, water and energy
 
targets.
) (
Some of these functions overlap with EPA functions – in particular, relating to community and business information and education. Others could complement EPA functions – relating to grants for market and industry development that might reduce waste streams and impacts more broadly.
) (
The EPA has a mandate to educate and inform under the current EP Act.
84 
Its day-to-day working relationships with businesses and its technical expertise position it for education and as a source of authoritative advice. However, its role is currently very limited and has been reduced in recent years, with some programs transferred to Sustainability Victoria in response to resourcing constraints and a shift in priorities.
) (
The EPA will need to more proactively deliver education and information in the future for several reasons. First, our proposed general duty (chapter 12) significantly increases work to support compliance. The EPA will have a positive obligation to educate and inform the community about how to reduce pollution and waste impacts. Like WorkSafe, this is fundamental to its regulatory role and cannot be delegated to another entity:
) (
The function of maximising awareness of those rights and obligations is not merely ancillary to the Authority’s other functions: it is central and fundamental. Indeed,
it seems obvious that the education function is every bit as important as the enforcement function.
85
) (
Second, education and information may play a significant preventative role in the longer term,
by encouraging best practice beyond minimal compliance and changing norms and expectations.
) (
The EPA has a wealth of information and knowledge that they should continue to provide to local governments, business and industry and the community … A more collaborative approach to dealing with environmental issues is required from the EPA this includes working with councils, key state and federal agencies. 
(Hobsons Bay City Council submission, p. 2)
) (
We do not consider that these activities will create any conflict with its enforcement roles.
86 
They are part of the regulatory continuum that makes for effective regulation.
87
)
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We consider the EPA may form partnerships with duty holders to improve performance. However, we consider it inappropriate for it to run grant programs because of the potential for conflict of interest (that is, providing grants to those it regulates for compliance, and potentially takes enforcement action against). OECD governance principles agree that this function is not appropriate for a regulator.
88
) (
We consider it appropriate that Sustainability Victoria leads community education activities about waste (particularly minimising waste and using resources sustainably), given its broad mandate for environmental sustainability. Such ‘upstream’ interventions may also create additional benefits ‘downstream’, by reducing waste and pollution. So, these two agencies will need to cooperate
on many environmental problems and solutions.
) (
Figure 5.2 describes the respective roles of the EPA and Sustainability Victoria in the future.
) (
FIGURE 5.2 
PROPOSED 
ACTIVITIES 
OF THE 
EPA 
AND SUSTAINABILITY VICTORIA
) (
Education
Broad community education on waste reduction and management, including raising awareness and encouraging behaviour change
 
relating
to pollution and waste
Across broader environmental objectives, such as sustainable development (which may reduce downstream pollution and waste
 
impacts)
) (
Education
) (
•
) (
Targeted education and information to support compliance with pollution and waste controls – with enhanced requirements under the proposed general duty
Initiatives do not confer direct financial benefits but can lead to reduced costs by adopting
best practice
Initially focused on, but not limited to, achieving compliance standards
) (
•
) (
•
) (
Grants
) (
Partnerships/collaboration with industry
Support and advise industry as
 
appropriate
) (
•
•
•
•
) (
Invests in market development Picks ‘winners’ to act as exemplars
Achieves outcomes beyond compliance
Across other environmental sustainability objectives
Seeks voluntary improvements beyond compliance standards
) (
•
) (
Strategic
Waste planning through the Statewide Waste and Resource Recovery Infrastructure Plan
 
and
working with waste and resource recovery groups
) (
Strategic
) (
•
•
) (
Developing standards
Supporting role on policy and legislative development
) (
Sustainability Victoria as
 
market
 
developer
The 
EPA 
as pollution and waste
 
regulator
)
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Recommendations
) (
RECOMMENDATION 5.4
Establish a simplified set of legislated decision making principles for the EPA that encompasses the following elements:
Balancing of economic, social and environmental
 
considerations
Primacy of
 
prevention
Proportionality, recognising the importance of a risk-based approach to
 
regulation
Intragenerational and intergenerational
 
equity
Shared responsibility, including recognition of the importance of the polluter pays
 
principle
Evidence-based decision making that accounts for the precautionary
 
principle
Accountability and access to decision making, noting the importance of procedural fairness, transparency and access to
 
information.
) (
RECOMMENDATION 5.3
Establish a statutory objective for the EPA to protect human health and the environment by reducing the harmful effects of pollution and waste.
) (
RECOMMENDATION 5.2
Prioritise creation of the EPA (Establishment) Act which defines, as a minimum, the EPA’s objective, decision making principles, functions and governance structure.
) (
RECOMMENDATION 5.1
Undertake a comprehensive overhaul of the 
Environment Protection Act 1970
, including to establish two separate pieces of legislation to:
Create a standalone 
EPA 
(Establishment) Act to facilitate role clarity and strengthened
 
governance
Create a modernised Environment Protection Act, which applies to the 
EPA 
and other entities charged with reducing pollution and waste
 
impacts.
)
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RECOMMENDATION 5.5
Establish ten high level functions for the EPA:
Monitor and identify impacts and risks to public health and the
 
environment
Proactively adapt tools and instruments to prevent and reduce impacts and
 
risks
Advise
 
government
Lead, coordinate and collaborate with local governments, joint regulators and other government
 
agencies
Determine and set environment protection standards (‘goal post’
 
standards)
Set compliance obligations and seek to improve environmental
 
performance
Support
 
compliance
Report to, educate and engage with the community on managing risks and the condition of the
 
environment
Monitor compliance and enforce the
 
law
Evaluate the effectiveness of regulatory
 
interventions.
)
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THE 
EPA 
AS A SCIENCE-BASED 
REGULATOR
) (
6.1  Introduction
The scientific nature of the EPA’s work differentiates it from other regulators. The EPA is not a scientific research organisation, but applied science is fundamental to its ability to be an
evidence-based and influential authority. Its applied science expertise underpins core regulatory functions, including:
setting environmental standards, through reviews of state environment protection policy 
(SEPP) 
and inputs to national environmental
 
policies
statutory decision making, such as assessing works approvals and licence applications, setting licence conditions, and taking enforcement
 
action
communicating with duty holders and providing practical, constructive and authoritative advice on how to interpret standards, identify and manage risks, and achieve
 
compliance.
) (
The EPA also requires science expertise to fulfil its functions as a trusted advisor to government and the community, including:
responding to significant incidents and
 
emergencies
monitoring environmental conditions over the longer term to identify trends (for example, ambient air
 
monitoring)
identifying emerging issues (for example, understanding of new risks associated with chemicals and new materials, such as
 
microplastics)
communicating environmental information to the community (such as the Beach Report and 
Yarra 
Watch programs, guidance materials) and building community confidence (for example, 
EPA 
Citizen Science
 
Program).
) (
Currently, the 
EPA’s 
scientific expertise is based primarily in its Applied Science Group. The  group comprises 72 staff – including principal experts and senior applied scientists covering 
water, 
air, 
noise, 
odour, 
contaminated land and waste – and accounts for around 
15 
per cent (approximately 
$12 
million) of the 
EPA’s 
annual budget. The 
EPA 
also has a 
Science 
and Engineering 
Advisory Committee comprising 
senior, internationally 
recognised science 
leaders, 
which 
provides strategic 
advice 
on technical, scientific and other
 
issues.
) (
KEY MESSAGES
The EPA must be recognised as a science-based regulator that identifies, understands and responds to increasingly complex risks to public health and the environment posed by pollution and waste. This includes both short and long term risks.
The EPA must also be a trusted source of expert and strategic advice to government, industry and the wider Victorian community.
The EPA requires enhanced in-house science expertise, well networked to the broader scientific community. In particular, it needs a new capability to deal with the public health challenges associated with pollution and waste.
The EPA needs to communicate scientific information effectively to a broad range of audiences.
)
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We envisage the EPA of the future as a proactive and strategic protector of the environment and public health. To do this, it must be able to provide timely and well-informed responses to current problems and maintain up-to-date standards. The EPA receives significant demand from local government and industry stakeholders for advice.
) (
There has been a gradual but observable attrition of subject matter experts in the EPA. 
(Moreland City Council submission, p. 10)
) (
The EPA must also be equipped to identify emerging problems and develop early interventions to minimise risks. The EPA’s in-house science expertise, and its capacity to draw on networks of experts is becoming more important, as knowledge expands about the serious adverse consequences of pollution and waste on health, liveability and productive capacity. It must also address changing community expectations, particularly about the transparency and timeliness of communicating information about risks.
) (
6.2  The need for increased scientific expertise in the  EPA
Scientific capabilities are a vital ingredient of the 
EPA’s 
regulatory integrity and capacity  for influence. The reforms we propose throughout this report – strengthening licensing
 
and
introducing a general duty (see chapter 12) – need to be underpinned by authoritative science. The EPA’s influence within government – ‘at the table’ as outlined in chapter 7 – and with business and the broader community also depends on its scientific credibility.
) (
It is integral to EPA’s independence as a Statutory Authority that policy is made based on the best scientific evidence available, and not influenced by political ideology… 
(Community and Public Sector Union Victoria submission, p. 28)
) (
We recognise the strong scientific capabilities that the EPA has now, but we also recognise the difficulties of the EPA’s task in the future. Our scientific understanding of the impacts of pollution and waste has grown substantially over the decades, both in terms of their ‘breadth’ (the wide ranging spread of impacts across an environment or society), and their ‘depth’ (the length of impacts over time). Recent reports into practices and events in Victoria and their impacts on public health illustrate how dangerous environmental risks can be, and the need to adequately prevent or mitigate future problems:
) (
•
) (
The 
Former Lands 
Department 
Chemical Inquiry 
Report 
(November 
2015) 
found sprayers working for the former Department of Lands between 1965 and 
1981 
were exposed to levels of
 
a
 
highly
 
toxic
 
dioxin
 
(TCDD,
 
a
 
contaminant
 
of
 
2,4,5-T,
 
a
 
kind
 
of
 
herbicide)
 
to
 
more
 
than
 
double 
today’s 
standard tolerable monthly intake. The 
chemical inquiry concluded 
sprayers 
(pre- 
1985) who contracted soft tissue sarcomas or non-Hodgkin lymphomas may have contracted these cancers from TCDD
 
exposure.
1
The 
Second Hazelwood Mine Fire Inquiry Report 
(December 2015) concluded it is likely that the Hazelwood mine fire contributed to an increase in deaths in the Latrobe Valley in 2014.
2
The 
Parliamentary Inquiry into the Country Fire Authority Training College at Fiskville 
interim report noted chemicals used in firefighting training from the 1970s to the 1990s are ‘undeniably carcinogenic and toxic’. Indeed, investigations found a higher rate of some kinds of cancers in people who worked and trained at the site.
3
) (
•
) (
•
)
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The causes of future problems are likely to be less visible or immediate than the large smoke stacks and other types of more obvious pollution and waste of the past. Assessing the potential impacts of the millions of chemicals and chemical compounds in existence is a daunting task for environmental regulators across the world, even before accounting for the complex and unknown interactions between chemicals in the environment. And the persistence of many substances, such as inorganic chemicals, creates the potential for a ‘long tail’ of effects across decades or generations, including cancers, birth defects and other long term health consequences.
) (
Adding to this complexity is the increased pace of technological change, creating new engineering methods, new chemicals and new technologies for industrial practices. For example, new nano materials such as microplastics are very hard to detect or remove.
) (
Despite increases in our scientific understanding, there will always be uncertainty about the causes and effects of pollution and waste. The EPA must address change and complexity in the presence of this uncertainty. The EPA, and the community, must be confident about its scientific capabilities to make the best decision given the circumstances, balancing the potential harms of a substance or practice with the potential costs of restricting or prohibiting their use. That is, the EPA must be able to make robust judgements about the underlying causes of adverse impacts, and seek to avoid harms where they are avoidable.
4
) (
Maintaining currency of knowledge is, and will continue to 
be, 
a challenge for a 
relatively small 
regulator. 
To 
best face this challenge, the 
EPA 
of the future needs stronger scientific capabilities and to tap 
into 
global networks. It needs access to data for monitoring. It needs recognised leadership
 
for
 
its
 
scientific
 
work,
 
to
 
provide
 
strategic
 
direction
 
and
 
to
 
effectively
 
and
 
authoritatively 
communicate
 
scientific
 
issues.
 
And
 
it
 
needs
 
to
 
bring
 
health
 
and
 
environmental
 
experts
 
together
 
to build
 
critical
 
mass
 
to
 
better
 
identify
 
and
 
understand
 
risks
 
to
 
public
 
health
 
from
 
pollution
 
and
 
waste.
) (
6.3  Enhancing EPA’s scientific capabilities
Recent EPA reforms have led to a greater focus on data analysis, synthesis and translation. The recently created Applied Science Group brings together the EPA’s scientists, engineers, analysts, social scientists and technicians.
5 
It has also improved its environmental monitoring and science communication capabilities, for example through its Citizen Science Program.
6
) (
However, the EPA recognises it still has capability gaps in key pollution and waste issues, especially waste, chemicals, major industries, groundwater, noise and odour.
) (
The EPA needs sufficient expertise at a senior level to perform its advisory functions with authority and to be influential within government.
) (
To address current gaps and to respond to future demands – and to be the more proactive and preventative regulator of the future that we envisage – the EPA needs strengthened capabilities in the following areas:
Science to inform operational decisions and regulatory design and review 
– Regulatory decisions must be based on relevant information about the level of harm and risk,
 
and
a systematic analysis of the evidence. As part of this, the EPA needs to understand the quality and completeness of evidence and any potential biases.
7 
Science-based regulatory decisions require ‘… a contemporary understanding of science, the identification and analysis of issues, the use of logic, and the documentation of risk assessment and risk management advice and decisions.’
8
)
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Science for surveillance and risk scanning 
– The recently established Advisory and Intelligence Unit (part of the Applied Sciences Group) is intended to improve the 
EPA’s 
understanding of the industrial and regulatory landscape, environmental and community impacts, and how best to intervene and make improvements. The unit operates at strategic, operational and tactical levels. This activity will be more important in the future, as the 
EPA 
seeks to be more preventative and influential, in particular to support targeted compliance activity for the general duty (see chapter
 
12).
) (
Box 6.1 demonstrates the potential of this future scanning work. In the future, the EPA will need to expand its capabilities relating to predicting and avoiding pollution, modelling and forecasting business needs and horizon scanning. It will also need improved hardware capabilities in data gathering and analytics technologies (discussed below and in chapter 20).
) (
6.4  Leveraging external expertise
The EPA needs internal expertise for its regulatory decision making and to support its advisory and influencing roles. But no organisation can be an expert on every relevant issue. And this will be increasingly so as the issues facing the EPA become more complex and numerous. Given this, the EPA will need to expand its links with independent experts, universities and research facilities, as well as with regulators in Victoria and other jurisdictions.
) (
This approach builds on current EPA practices, such as:
working with other 
EPAs 
across Australia to coordinate specialisation in particular fields and sharing this expertise, for example for standard
 
setting
developing formal relationships with organisations for specific research areas, such as the Cooperative Research Centre for Contamination Assessment and Remediation of
 
the
Environment, the social research group BehaviourWorks, the cooperative green chemistry partnership Victorian Centre for Sustainable Chemical Manufacturing, and the Centre for Aquatic Pollution, Identification and Management
11
sourcing international expertise where appropriate and as
 
needed.
) (
According to the EPA, recent partnerships have delivered high impact benefits in the short term (to all partners) and returns on financial investments. They also provided development opportunities for staff, including establishing networks with leading experts.
12 
Building on past successful projects, the EPA and its academic partners have identified broader strategic priorities, highlighting the potential for greater financial leverage and expanded opportunities.
) (
BOX 6.1  
FUTURE AIR QUALITY REPORT
9
The EPA’s Future air quality report is an example of how the EPA, cooperating with other scientific institutions, uses science and analytics to forecast longer term environmental risks and inform preventative measures. The report focuses on likely trends up to 2030. It analyses factors that affect air quality, how they will evolve over time, and their cumulative effects on air quality. Traffic volume is expected to increase, for example, but improved vehicle technology means exhaust pollution is likely to fall.
The report combines expertise in climate science, emissions estimation, atmospheric modelling and population projections, as well as an advanced computer model for predicting trends.
10 
The EPA will use the findings to inform future state environment protection policies and the National Plan for Clean Air.
)
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The EPA could also use external peer review or independent advice from external   experts
or organisations. This approach would be particularly helpful to provide additional transparency and confidence for public risk communications (including health warnings) on complex issues.
) (
Other organisations – and not just environmental regulators – are also an important source of expertise.
) (
The
 
Discussion
 
Paper
 
recognises
 
the
 
potential
 
for
 
EPA’s
 
scientific
 
capacity
 
to
 
be
 
more 
widely 
utilised as a source of 
authoritative 
and 
independent 
advice. 
We 
note in this context
 
that
 
entities
 
such
 
as
 
the
 
Department
 
of
 
Environment
 
Land
 
Water
 
and
 
Planning, 
and its portfolio agencies such as the 
Trust, have 
additional but complementary scientific
 
capacity
 
that
 
could
 
bolster
 
EPA
 
capability
 
in
 
appropriate
 
partnerships.
) (
Both the Trust and EPA work with a number of key protection agencies in common and this could be built upon. 
(Trust For Nature submission, pp. 7–8)
) (
6.5  Monitoring networks
Monitoring networks are necessary to provide data on 
key 
indicators (for example, ambient  air quality and water quality) as a basis for understanding environmental quality, background population exposures and trends over time. Monitoring can also be used to test and monitor specific point sources. 
Taken 
together, these data improve the 
EPA’s 
ability to identify risk
 
and
inform incident and emergency responses. They can also improve practice in the community and by industry, if collected and published in a coordinated and transparent way.
) (
The EPA … needs to continue to undertake adequate monitoring of the environment so that emerging issues, such as the appearance of chemicals of concern, are detected and promptly addressed. 
(Centre for Aquatic Pollution Identification and Management submission, p. 1)
) (
The EPA already has monitoring technology and technical capabilities. Its air quality monitoring stations, based mostly in metropolitan Melbourne and the Latrobe Valley, collect data on visibility, particulate matter (PM10, PM2.5
13
), ozone, nitrogen dioxide, carbon monoxide and sulphur dioxide, for example. The EPA website provides hourly, 24-hour and weekly information on air quality indicators.
14 
It deploys monitors to measure general air quality over large areas, localised air quality conditions and for rapid response to incidents.
15 
Similarly, the EPA’s Beach Report provides swimming advice for 36 beaches around Port Phillip Bay that may be adversely affected by sewerage contamination in storm water after rain events.
16
) (
To strengthen these monitoring capabilities and take advantage of new technologies, we recommend a review of the adequacy of the EPA’s air and water monitoring networks, particularly for air quality, given the public health impacts of air pollution. This review should also consider options to improve data sharing and accessibility and community communications (for example, through SMS or mobile app services).
17
) (
[T]he
 
Victorian
 
EPA
 
must
 
conduct
 
measurements
 
in
 
a
 
manner
 
that
 
is
 
useful
 
and
 
relevant 
for
 
public
 
health
 
outcomes.
 
(Doctors
 
for
 
the
 
Environment
 
Australia
 
submission,
 
p.
 
9)
) (
This review should consider developments in monitoring technology, including cheaper monitors and technologies to deliver monitoring equipment, such as drones.
) (
Emerging technology has produced low cost mobile air quality monitoring devices with the capacity to link together and create a vast, accessible network of real time air quality data. 
(Clare Walter and Professor Lou Irving submission, p. 4)
)
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Other key considerations for this review of monitoring capability include:
monitoring with sufficient geographical coverage to provide robust data for all ambient and rapid response
 
needs
rapid analysis and delivery of information for decision
 
making
increased capability in modelling and predictive
 
services
publishing data that is easily understood, fit-for-purpose and meets the community’s
 
expectations.
) (
The EPA is currently considering improvements to its air monitoring network, which could be incorporated into a broader monitoring capability review and plan.
) (
6.6  Leadership and science communication: a Chief Environmental Scientist
We recommend creating a new position of Chief Environmental Scientist as part of the  
EPA’s 
senior executive structure. The Chief Environmental Scientist will provide the 
EPA  
and the Victorian community with an authoritative and expert voice on environmental issues. At a practical level, the Chief Environmental Scientist will commission and review advice  and conclusions from the 
EPA’s 
scientific experts and be a 
key 
point of liaison for the 
EPA 
within
 
government.
) (
The Chief Environmental Scientist position extends the potential of the EPA’s existing principal expert structure. First, it will allow the EPA to more effectively deploy its expertise – within government and externally. Second, it provides a voice for EPA’s scientific and technical work at the senior executive level, and with the EPA Board – via membership of the Science, Engineering and Health subcommittee of the Board (see chapter 19). Third, it provides greater standing,
a potential career path for EPA scientists, and signals to the profession that the EPA takes science seriously.
) (
We consider this role should be an enduring feature of the organisation and therefore that  it should be legislated as part of the 
EPA 
(Establishment) Act. This approach attaches the appropriate authority to the role. It is based on the model for Victoria’s Chief Health
 
Officer,
which is a legislated position under the 
Public Health and Wellbeing Act 2008
18 
with the following functions and powers:
) (
(a)
) (
to develop and implement strategies to promote and protect public health and wellbeing;
to provide advice to the Minister or the Secretary on matters relating to public health and wellbeing;
to publish on a biennial basis and make available in an accessible manner to members of the public a comprehensive report on public health and wellbeing in Victoria;
to perform any other functions or exercise any powers specified under this Act or any other Act or under any regulations made under this or any other Act.
19
) (
(b)
) (
(c)
) (
(d)
)

 (
116
) (
INDEPENDENT INQUIRY INTO THE EPA
) (
We do not consider that it is appropriate or necessary for the Chief Environmental Scientist to have statutory powers like those of the Chief Health Officer. But detailing the following 
key 
functions in legislation is important for
 
transparency:
to advise the 
EPA 
Chief Executive 
Officer 
(CEO) 
on scientific matters relating to preventing or minimising harms from pollution and
 
waste
to advise the Chief Health Officer, including in response to requests, for example about environmental conditions that may give rise to health risks and on technical assessment of environmental health issues, in the context of incident and emergency response and as part of proactive risk
 
management
to advise other 
key 
functionaries as necessary, such as the Chief Veterinary
 
Officer.
) (
The Chief Environmental Scientist is intended to operate with a sufficient degree of authority  to be a trusted source of advice and to provide strategic oversight of 
EPA’s 
scientific work.
 
The
position should therefore report directly to the CEO. We also recommend the Chief Environmental Scientist attends all meetings of the EPA Board’s Science, Engineering and Health subcommittee as an observer.
) (
The Chief Environmental Scientist provides the EPA with a clear point of liaison between its scientific experts and those in other key areas of government, such as the Chief Health Officer and the Chief Veterinary Officer. This is important if threats and emergencies require coordinated action across different domains. It will help the EPA to deliver timely advice in response
to incidents and emergencies – where EPA data and expertise is needed to inform health assessments and warnings.
) (
The Chief Environmental Scientist will advise the Chief Health Officer directly. This will also allow for coordination of risk communication (for example, relating to asbestos) to ensure consistent messages. The Chief Environmental Scientist will also work with the Chief Health Officer on designing monitoring and surveillance studies conducted by EPA’s environmental health group (discussed below) and agreeing on methods to communicate study results.
) (
6.7  Strengthening the EPA’s capacity to protect public  health
A clearer role for the EPA on issues that affect our health and wellbeing. Individual citizens have very little capacity to manage their exposure to pollution. The EPA needs a much stronger role when it comes to protecting human health. Communities need greater clarity around who is responsible for protecting us from noise, air pollution and other things that affect our health and wellbeing. 
(Maribyrnong Truck Action Group submission, p. 6)
) (
We propose a strengthened focus on managing pollution and waste risks to prevent harm to public health in Victoria. We reflected this focus in our proposed objective and functions for the EPA, and as we considered the adequacy of its tools, instruments and specialist capabilities. But we also recommend enhancing the EPA’s technical capability on public health, to complement other measures to reduce risks to public health.
) (
Despite the growing understanding of the risks pollution and waste pose to public health, public health experts argue investment in protecting against these risks has fallen over time, both in Victoria and across Australia more generally. This is despite growing evidence of the health benefits of environmental protection.
)
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Modest improvements in PM2.5 in relatively clean regions (North America, Europe) would result in surprisingly large avoided mortality, owing to demographic factors and the nonlinear concentration-response relationship that describes the risk of particulate matter in relation to several important causes of death.
20
) (
Past successes in addressing more obvious forms of point source pollution in the 20th Century may have created complacency about these risks, with resources being allocated to more obvious or immediate risks:
) (
Environmental hazards rarely result in immediate illness and adverse health outcomes may result from an accumulation of exposures.
21
) (
This trend is exacerbated by the lack of data about pollution and waste impacts on public health to track issues, and hence identify these risks:
) (
[I]t has been widely acknowledged that evidentiary environmental health information is lacking at all levels of government throughout the world.
22
) (
This lack of investment is in contrast to the focus and investment in the clinical healthcare system:
) (
As a result of the growth of the individual and predominantly remedial (medical intervention focused) healthcare industry throughout the 20th Century, public and environmental health was relegated to the position of poor cousin, both in popular profile and allocation of resources.
23
) (
6.7.1  Consolidating and enhancing Victoria’s environmental health capabilities
We consider that Victoria needs an enhanced environmental health capability – to address current and emerging issues, to support the government’s commitment to prevention and resilience as priorities for emergency management, and to meet the community’s expectations for risk management and more timely and accessible risk information.
) (
We propose establishing a new specialist environmental health group within the 
EPA 
that would consolidate and build the expertise currently available in DHHS and the EPA. This will provide  a critical mass of expertise, better integrate the work of DHHS and the EPA, and leverage the 
EPA’s 
understanding of pollution and waste problems and its strong scientific
 
base.
) (
The EPA’s existing scientific expertise makes it ideal to host this consolidated and enhanced environmental health group, with relevant staff from DHHS working alongside the EPA’s existing scientific staff. We recognise that DHHS will need ongoing resources, to support the Chief Health Officer in liaising with the EPA and to fulfil DHHS’s broader public health remit.
) (
The environmental health group will fill critical capabilities that are currently not addressed by either the EPA or DHHS. In particular, the group will need increased technical capabilities and additional resources (see chapters 20 and 21).
) (
We do not propose altering the arrangements for communicating public health risk, which should remain the Chief Health Officer’s responsibility. Similarly, DHHS should retain responsibility for wider public health outcomes.
) (
Figure 6.1 summarises how we propose enhancing the EPA’s functions to protect public health.
)
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FIGURE 
6.1 
EPA’S 
NEW FUNCTIONS FOR 
PROTECTING 
PUBLIC 
HEALTH
) (
6. EVALUATE
Assess the effectiveness of interventions on health outcomes
) (
5. ENFORCE
More timely and decisive responses to strengthen deterrence and improve risk management Regulatory response: high risk, large scale
Targeted, strategic: sector-specific or addressing priority risks, informed by intelligence gathering and analysis
Regulatory response: small-scale, local level (local government, with EPA support)
) (
4. ENABLE
Support compliance by businesses and the broader community, contributing to reduced impacts and risk of legacy hazards
Provide information for risk communication to support Victoria’s State Emergency Response Plan, and for decision and action by Victoria’s Chief Health Officer
Community engagement using enhanced communication capabilities, including integrated risk communication with DHHS and increased attention to risk communication as a critical tool
for the EPA
Preventative focus, including and addressing perverse incentives for responsible disposal of asbestos
) (
3. DETERMINE AND SET
Set environmental health standards (in collaboration with DHHS/ DELWP), with greater capability to work on national standards processes
Help determine the obligations for duty holders, including through coordinated processes for mining and land use planning
More timely and up-to-date standard setting to reflect evolving understanding of health risks
) (
2. ADVISE
Advise on emerging issues and risks and the requirement for new or adapted tools and instruments
Inform consideration of strategic priorities for the EPA, and influence whole-of-government priority setting
Advise across government on how to adequately assess public health impacts in strategic planning and for significant projects
) (
1. UNDERSTAND AND ADAPT
Surveillance of the general environment for risks to public health
Increased use of information to support decision making, including through enhanced data capabilities, air quality monitoring and improved data on potential contamination
Interpret information for health impact assessment
Adapt tools, and design and test new tools to be more effective in managing risks and reducing impacts
)

 (
CHAPTER 6    THE EPA ASA SCIENCE-BASED REGULATOR
) (
119
) (
Strengthened environmental surveillance
The new environmental health group’s core role can be characterised as ‘environmental surveillance’ – that is, monitoring to identify health risks, and assessing the extent, seriousness and trends relating to those risks. At present, these tasks are split between the 
EPA 
and DHHS: the 
EPA 
is responsible for monitoring tasks, and analysis is done by DHHS. Experts argue this arrangement cannot cope with the increased frequency and complexity of
 
emerging
environmental risks and issues. Experts also argue that gaps exist where no agency has relevant technical capabilities:
) (
Environmental health surveillance is the systematic, ongoing collection, integration, analysis and interpretation of data about environmental hazards, exposure
to environmental hazards and health effects potentially related to exposure to environmental hazards in order to prevent and monitor disease.
24
) (
In general, surveillance will tell us what our problems are, how big they are, where the solutions should be directed, how well (or poorly) solutions have worked, and whether, over time, there is improvement or deterioration in a given condition.
Surveillance is … essential to successful sustained public health intervention for the purpose of prevention.
25
) (
Integrated advice and information for government and the community
This strengthened and centralised environmental health surveillance group would provide strategic and responsive advice including to:
) (
•
) (
support government decision making at the interface between health and environmental management, including advice about the health impacts of significant infrastructure and other projects
inform critical incident and emergency response, advising the Chief Environmental Scientist and the Chief Health Officer
inform the development and updating of robust standards, including by strengthening indicators for air quality standards (given the health impacts of air pollution and estimated benefits from improved air quality)
better meet community expectations for proactive health risk information
communicate the health impacts of regulatory actions, raising awareness and improving compliance.
) (
•
) (
•
) (
•
•
) (
[T]he 
EPA can do more to report the human health benefits of its regulatory activities, for example by publicly reporting the impact of various activities in terms of disability adjusted life year 
(DALY) 
saved. The recent example of the US EPA investigation into Volkswagen for exceeding vehicle emission
 
standards demonstrated the power of using such human health metrics. 
(Victorian Water Industry Association submission, p.
 
7)
) (
Working on key priorities
The environmental health group will also provide a strong resource for driving action on strategic priorities.
) (
Victoria, working with other states and territories, recently agreed to strengthen national ambient air quality standards.
26 
The group could also assist the EPA’s contributions to setting noxious emissions standards for new vehicles in Australia, which are made at the Commonwealth level.
27 
The EPA’s role in national standard setting is considered further in chapter 15.
)
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The group could also contribute to the surveillance and national regulation of chemicals.
As Victoria’s regulator of the end-of-life of chemicals (that is, pollution and 
waste), 
the 
EPA 
plays a 
key 
role in the regulatory lifecycle of such substances. The EPA, like other 
EPAs 
and chemicals regulators in Australia and across the world, must share its knowledge about risks. The environmental health group can strengthen the 
EPA’s 
work in monitoring emerging issues and keeping abreast of the latest discoveries across the world.28 This will strengthen the 
EPA’s 
ability to contribute to national reform 
efforts 
to strengthen national chemicals
 
regulation:
29
) (
[W]e 
believe 
that the 
EPA 
should 
take 
a more active role in screening and regulating 
new
 
chemicals
 
that
 
are
 
used
 
in
 
the
 
state
 
to
 
ensure
 
that
 
these
 
chemicals
 
do
 
not
 
impact human health or the 
environment. 
Deregistration and 
removal 
of harmful chemicals is a
 
much
 
more
 
effective
 
way
 
to
 
reaching
 
better
 
outcomes
 
rather
 
than
 
reducing
 
pollution. 
(Centre
 
for
 
Aquatic
 
Pollution
 
Identification
 
and
 
Management
 
submission,
 
p.
 
1)
) (
Strategic partnerships
Consolidating expertise will also strengthen relationships with relevant academics, institutions and the broader scientific community. It also strengthens strategic partnerships within government, including a renewed focus on collaborative efforts, such as those carried out under the National Environmental Health Strategy.
) (
There is scope for research partnerships and data linkages across government that strengthen Victoria’s environmental health system. One example could be working with the prevention unit at the Coroner’s Court of Victoria, which, among other things, seeks to reduce preventable deaths by reviewing, collecting and analysing data on reportable and reviewable deaths.
30 
Another example could be working with DHHS to integrate data from sources such as hospital admissions, medical practitioner reports and the Victorian Cancer Registry.
) (
6.8  The EPA and DHHS working together
Clarifying the roles and responsibilities between the EPA and the Department of Health and Human services 
(including the Chief Health Officer)
, and other
agencies… would be beneficial to Victorian communities and industry. 
(Planning Institute of Australia – Victoria submission, p. 2)
) (
EPA’s role in public health issues is inextricably intertwined with other agencies. If the EPA is to leverage other organisations to achieve better environmental outcomes, all agencies need to have clearly defined roles and responsibilities. 
(Community and Public Sector Union Victoria submission, p. 17)
) (
Consolidating Victoria’s environmental health expertise will strengthen capability, but it must provide a basis for strengthened coordination and collaboration that enhances the capacity of the EPA, DHHS and the Chief Health Officer to acquit their responsibilities.
) (
To this end, the EPA must establish formal and transparent relationships with DHHS and the Chief Health Officer. Currently, these important relationships have no formal basis. Officers in both agencies acknowledge the current arrangements are inadequate. Stakeholders also supported stronger relationships between the agencies:
) (
DEA strongly suggests that the Victorian EPA formalise a working relationship with the Environmental Health 
(EH) 
Program of the Victorian DHHS, and to work together in a regular, proactive (rather than reactive) manner for mutual benefit. Because the current nature of the relationship is not transparent, it seems that the collaborative potential of this affiliation is grossly underutilised as a resource. 
(Doctors for the Environment Australia submission, p. 6)
)
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We recommend establishing a strengthened, formal relationship between the EPA and DHHS at three levels:
the Minister for Health nominates a health expert for appointment as a member of the 
EPA 
Board (see chapter 
19 
for our proposed governance
 
arrangements)
the Chief Health 
Officer 
is a member of the 
EPA 
Board’s Science, Engineering and Health
 
subcommittee
the Chief Environmental Scientist has a formal legislated function to advise the Chief Health
 
Officer.
) (
Figure 6.2 illustrates the proposed arrangements for managing the governance of the  
EPA’s 
enhanced scientific and environmental health capabilities, in particular, for the critical relationships with DHHS and the Chief Health
 
Officer.
) (
FIGURE 6.2 
PROPOSED GOVERNANCE STRUCTURE FOR THE 
EPA’S 
SCIENCE FUNCTIONS
)
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Recommendations
) (
RECOMMENDATION 6.3
The EPA to assess the adequacy of its air and water monitoring networks, particularly in relation to air quality, and consider options to improve data sharing and accessibility, and community communications.
) (
RECOMMENDATION 6.2
Create a consolidated and enhanced environmental health capability for Victoria within the EPA, with appropriate governance arrangements recognising its critical relationship with the Department of Health and Human Services.
) (
RECOMMENDATION 6.1
Establish a legislated Chief Environmental Scientist position within the EPA’s senior executive structure.
)
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7.1  Introduction
Environment protection today involves a framework of regulation, policy setting and programs across government. Over 40 separate acts cover environmental regulation in Victoria, involving various state government agencies and 79 local government authorities.
1
) (
Environmental problems and opportunities can be complex, involve many different actors or parts of society, and span communities and borders.
2
) (
The EPA has a key, but distinctive, role in environment protection – it protects people as well as the environment; and it protects health, liveability and prosperity from pollution and waste. It is only one part of Victoria’s broader regime of environmental regulation and management, but it has critical interdependencies with other areas of government. In particular, DELWP provides whole-of-government leadership on environment protection,
3 
and also has specific regulatory responsibilities, for example, relating to biodiversity protection.
4
) (
The EPA works as part of a complex regulatory regime featuring other regulators and decision makers (figure 7.1). Improved coordination, across the environment portfolio and as an input to broader government decision making, will maximise the value of the EPA’s expertise and expand its influence.
) (
KEY MESSAGES
There is a void at the strategic level of Victoria’s environment protection framework. Filling
it requires a whole-of-government approach to consider complex issues with environmental, social and economic implications.
Precedents demonstrate the value and effectiveness of whole-of-government legislative mechanisms, in particular to prevent or mitigate harms. Managing pollution and waste warrants such an approach given the potential for long term impacts on health, liveability and prosperity.
The EPA must be ‘at the table’ to inform strategic land use planning and infrastructure decision making.
Environmental justice recognises that the burdens of environmental pollution should be fairly distributed. It is an important issue for government and the environmental regulator must be part of a whole-of-government approach.
Regulatory best practice, including strengthening community rights, will contribute to environmental justice.
)
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FIGURE 
7.1  
VICTORIAN 
ENVIRONMENTAL LEGISLATION
) (
These complex institutional arrangements are not unique to environmental management.
5 
However, complexity can cause confusion, unnecessary regulatory burden, critical gaps in risk management or oversight, overlapping responsibilities and lack of accountability for managing an environmental outcome. When there is regulatory conflict or ad hoc, uncoordinated approaches, regulation may not deliver the desired environmental outcome, or may cause perverse outcomes.
)
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These problems can be identified in varying degrees across 
Victoria’s environment 
protection regime.
 
In
 
particular,
 
many
 
inquiry
 
participants
 
were
 
concerned
 
about
 
the
 
lack
 
of
 
‘whole-of-system’ consideration
 
of
 
waste
 
management,
 
amenity
 
impacts
 
caused
 
by
 
poor
 
land
 
use
 
planning
 
decisions, and
 
inadequate
 
and
 
ad
 
hoc
 
responses
 
to
 
health
 
risks
 
associated
 
with
 
pollution
 
and
 
waste.
) (
Victoria
 
needs
 
a
 
robust
 
and
 
responsive
 
system
 
to
 
protect
 
human
 
health
 
and
 
the
 
environment
 
into
 
the 
future,
 
and
 
this
 
will
 
involve
 
transforming
 
the
 
EPA.
 
But,
 
it
 
is
 
not
 
sufficient
 
to
 
deal
 
with
 
the
 
EPA
 
alone.
) (
EPA’s capacity to deliver environmental and public health outcomes is not independent of other government departments. 
(City West Water submission, p. 1)
) (
We 
considered other models 
within 
the Victorian 
Government 
where ‘joined up government’ has
 
been
 
a
 
priority,
 
particularly
 
to
 
more
 
effectively
 
manage
 
risks.
 
For
 
example,
 
for
 
acute
 
risks, the
 
community
 
expects
 
emergency
 
management
 
is
 
‘part
 
of
 
the
 
daily
 
business
 
activities
 
of
 
the
agencies
 
[and]
 
…
 
under
 
the
 
new
 
emergency
 
management
 
arrangements,
 
[they]
 
must
 
adopt
 
a
 
more 
cooperative, coordinated 
and 
proactive 
approach to risk 
management’.
6 
For managing cumulative 
risks 
over 
the longer term, such as 
climate change, 
the focus is also on the need for ‘whole-of- 
government 
policy’ and 
shared 
principles and
 
priorities.
7
) (
Outcomes-focused approaches operating across government are being adopted by jurisdictions around the world,
8 
and in Victoria. These provide opportunities for: more effective multi-agency action, integrated strategic planning, focused attention on problem solving and achieving major shifts on nominated priorities, and mobilising data across government to measure results. The emphasis
 
is
 
on
 
collective
 
action
 
both
 
for
 
rapid
 
change
 
and
 
where
 
there
 
needs
 
to
 
be
 
enduring
 
effort.
) (
Environment protection requires both a short and longer term focus and often involves cross- cutting issues or problems. As such, it needs to draw on these models for more effective whole- of-government engagement. The community expects measures that enable the 
EPA 
to have more influence within Victoria’s broader environment protection regime and across government. In particular, we consider the 
EPA 
must be more involved in, and provide expert input to, strategic planning and decision making by other areas of
 
government.
) (
7.2  
The 
EPA 
as 
part 
of a broader environment protection
 
regime
Decisions made in many other areas of government can have major implications for environmental protection. For example, decisions on land use planning and infrastructure can create longstanding legacy problems for the EPA to manage.
) (
We envisage 
an 
EPA 
of the 
future 
that focuses more 
on 
prevention, 
strategic problem solving 
and 
facilitation 
than 
on 
post-harm 
enforcement. 
But 
it 
must 
be 
‘at 
the 
table’ 
for 
strategic 
government 
decision 
making 
to 
achieve 
this. Specifically, 
the 
EPA 
must 
work with 
other 
agencies at 
several levels:
) (
•
) (
with 
DELWP 
in responding to new risks and adjusting regulatory policy settings, and with 
Sustainability Victoria
, to deliver activities that manage pollution and waste, such as program support for regional waste groups
within the 
wider environmental portfolio
, on issues that influence the condition of Victoria’s environment, including biodiversity protection, native vegetation regulation, catchment and coastal management and climate change
with 
planning and key economic portfolios
, such as business development, resources and agriculture to ensure long term, environmentally sustainable and economically viable growth and development
with a range of 
social policy portfolios
, given the impact the environment has on all facets of our society (particularly relating to the health portfolio).
) (
•
) (
•
) (
•
)
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7.2.1  EPA’s contribution as a mature and proactive regulator
The preamble to our terms of reference asked if the EPA is our environmental protector or regulator or both. The EPA is clearly both; indeed protection is implicit in its regulatory role. However, effective protection involves taking a broad and proactive view of the regulatory task
– beyond conventional rule setting, compliance and enforcement – and it requires strategic engagement with other parts of government.
) (
This broader engagement rarely occurs at present. The EPA plays a relatively narrow regulatory role, without significant influence on strategic planning and decision making within government. As a result, it comes in late and, at best, mitigates impacts after decisions have been made.
There is a perception that the EPA is simply there to pick up the problems, even when it is clear that its regulatory toolkit is not sufficient or appropriate.
) (
In proposing a greater role for the 
EPA 
in strategic decision making within government, we emphasise
 
that
 
it
 
must
 
be
 
a
 
‘mature
 
regulator’
 
–
 
it
 
cannot
 
operate
 
in
 
these
 
forums
 
as
 
a
 
‘narrow’ regulator or rule 
setter, 
nor as partisan ‘champion’ for the environment that maintains a single focus. While all parties must understand that the 
EPA 
is not a policy 
setter, 
it can influence strategic government decisions if it
 
can:
inform with authoritative expert advice and on-the-ground
 
experience
balance the social, economic and environmental impacts of both intervention and non-intervention.
) (
We consider the EPA cannot properly acquit its statutory responsibilities for protection without these opportunities to be proactive and collaborative. In particular, it must be able to inform government decision making to:
maximise opportunities for early interventions that prevent or reduce impacts from pollution and waste – for example, in planning major new waste and transport infrastructure, to address potential amenity and health
 
impacts
generate collaboration across government on how best to tackle complex issues, and to seek solutions for intractable problems, including deploying appropriate tools and instruments from across
 
government.
) (
7.2.2  Supporting health, liveability and prosperity outcomes
Government policy frameworks 
for economic 
development 
– 
industrial, agricultural, resource 
development 
and 
tourism 
– and for 
urban 
development 
and 
essential infrastructure planning 
can 
benefit 
from 
considering 
early the 
potential implications 
for 
human health 
and the 
environment. 
Authorising
 
a
 
more
 
engaged
 
and
 
facilitative
 
role
 
for
 
the
 
EPA
 
allows
 
government
 
to
 
draw
 
on
 
the
 
EPA’s 
expertise. This approach 
will 
minimise 
the risk of 
decisions that create 
‘long tail’ and 
intractable pollution
 
problems,
 
which
 
affect
 
Victoria’s
 
liveability
 
and
 
the
 
health
 
of
 
Victorians
 
for
 
years
 
to
 
come.
) (
In particular, the EPA must be involved in, and provide expert advice to, government processes for strategic land use planning and major infrastructure planning. The Plan Melbourne Refresh Ministerial Advisory Committee recognised how important whole-of-government coordination is to ‘… maintain Melbourne’s globally-recognised liveability and its role as an efficient business services city, tourism destination and freight and manufacturing hub’.
9  
As proposed in the principles for the Plan Melbourne Refresh:
) (
Sustainable urban development requires effective coordinating planning and response action across government. Strategic planning processes will be effectively coordinated across government to help apply an integrated approach to addressing sustainability and climate change challenges while supporting economic and social wellbeing.
10
)
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To protect the health of Victorians from environmental hazards, the EPA must work closely with other government agencies, both those directly involved in health protection (such as DHHS and WorkSafe) and those who manage potential impacts on health, (such as the Department of Economic Development, Jobs, Transport and Resources and VicRoads).
) (
However, ‘shared’ responsibilities for protecting the environment and public health can create overlaps and duplication, as well as a real and perceived risk that no one takes charge. Many stakeholders raised concerns about overlaps, gaps and lost opportunities for cooperation in our consultations and submissions. They linked their expectations for a more effective EPA to strengthened whole-of-government approaches.
) (
[T]he 
[current legislative] structure causes difficulties for administrators, including the EPA and 
DELWP, 
as it is not often clear which authority is responsible for which Act (particularly where environmental and public health issues intersect). … [this] has resulted in unstructured coordination, and information and data sharing between relevant State and Commonwealth government bodies – such as public health authorities and the Commissioner for Environmental Sustainability – and the
EPA, DELWP and Sustainability Victoria as environment regulators. 
(Law Institute of Victoria submission, p. 3)
) (
7.2.3  As a protector of the environment
Many of Victoria’s environmental indicators are in gradual and long term decline,
11 
despite efforts of the government, business, not-for-profit and community sectors. Members of the community and environmental groups raised these concerns, which pose fundamental questions about the EPA’s role within the government’s approach to environment protection.
) (
We consider it important for the 
EPA 
to retain its focus on managing pollution and waste impacts – this approach provides benefits of specialisation and focus. But, the 
EPA 
does have an important role in broader environment protection, which DELWP leads. At times, the 
EPA 
will work closely with DELWP and other government agencies, to address common threats (such as urban encroachment) or to determine the most effective intervention to manage pressures on natural systems (such as
 
waterways).
) (
7.3  
Improving whole-of-government management of environmental
 
risks
The EPA of the future needs effective institutional arrangements to deal with Victoria’s complex environment protection framework, including:
clearly defined
 
objectives
appropriately allocated roles and
 
responsibilities
effective mechanisms to promote coordination between agencies and levels of
 
government.
12
) (
We consider that new and strengthened mechanisms for collaboration and coordination across government are needed in the following key areas:
Whole of Victorian Government commitments
, to identify consistent principles and overarching strategies, assess the most effective points for government intervention, and coordinate implementation – for example, on environmental justice or new policy measures to reduce Victoria’s greenhouse gas
 
emissions.
Complex issues or sectors
, to apply coordinated, systems-based approaches that avoid regulatory gaps, overlaps and perverse
 
outcomes.
)
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High level strategic planning
, to ensure that decision making is appropriately informed about potential risks, issues and options early in the
 
process.
Major emerging challenges and entrenched problems 
that affect various areas of government, to facilitate multi-agency solutions and apply the right mix of
 
instruments.
Enhanced information sharing
, to support environmental and public health management and improve transparency and accountability to the Victorian
 
community.
) (
There is value in giving some of these activities a statutory basis through a new legislative framework that applies to all agencies with roles and responsibilities in protecting the environment and public health.
) (
7.3.1  An overarching Environmental Protection (Integration and Coordination) Act
We recommend creating an Environmental Protection (Integration and Coordination) Act – as new overarching legislation for environment protection and management led by 
DELWP. 
This legislation will provide a shared vision, objectives and principles that relevant agencies could apply in exercising their powers, and established mechanisms for coordination  across
 
government.
) (
[T]here 
is a need for a whole-of-government strategy and approach to environmental protection and improvement that clarifies the roles of all the relevant organisations including EPA, the Commissioner for Environmental Sustainability, the Department of Environment Land Water and Planning (DELWP), Sustainability Victoria and the water businesses. 
(City West Water submission, p.
 
1)
) (
The proposed legislation provides mechanisms for clarifying roles and responsibilities in joint regulation, and coordinated monitoring and reporting. The OECD recognised the need for such formal mechanisms to address regulatory overlap and empower coordination:
) (
To reduce overlap and regulatory burden, all regulators should be explicitly empowered and required to cooperate with other bodies (non-government and other levels of government) where this will assist in meeting their common objectives.
13
) (
Victoria 
already 
has 
several 
legislative instruments that provide models for these proposed arrangements. For example, the 
Transport Integration Act 
2010 
provides a vision statement, objectives and principles for separate entities exercising powers or performing functions in  a related space. This Act also provides coordination mechanisms by allowing
 
government
(through an Order in Council) to bring a public body within the framework, either as part of its general operations or when carrying out particular functions or powers.
) (
The 
Child Safety and Wellbeing Act 2005 
introduced the Children’s Services Coordination Board to improve child protection outcomes. The Board consists of key decision makers from relevant departments and agencies, including Victoria Police, the Department of Premier and Cabinet, the Department of Treasury and Finance, the Department of Education and Training, DHHS and the Department of Justice and Regulation.
) (
A key issue to be considered is the scope of the proposed legislation, and therefore the extent of its effect across government. The EPA’s task, and the task of government more broadly, involves considering the environment alongside economic and social factors. That task is also
affected 
by 
decisions made across a range of portfolio areas. 
To 
produce better decision making, the overarching legislation needs to encompass those parts of government involved in the environment,
 
liveability,
 
human
 
health,
 
economic
 
viability
 
and
 
sustainable
 
jobs.
 
It
 
will
 
bring
 
together agencies
 
to
 
work
 
on
 
complementary
 
activity
 
as
 
well
 
as
 
to
 
consider
 
potentially
 
competing
 
interests.
)
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Key areas of government to be involved include:
entities directly responsible for the environment, including pollution, waste, biodiversity, native vegetation, catchment and coastal management and climate change, such as 
DELWP, 
the EPA, Sustainability Victoria, the Commissioner for Environmental Sustainability, Parks Victoria and water
 
authorities
areas of government that consider environmental issues in their decision making, such as strategic land use planning and major infrastructure
 
agencies
areas of government with a role in managing environmental risks to human health, such as WorkSafe and
 
DHHS.
) (
Victoria has powerful examples of the benefits of strategic cooperation to enhance outcomes. The Department of Justice and Regulation works closely with Victoria Police, the Transport Accident Commission and VicRoads, for example, to improve road safety. Together, these agencies implement an integrated, multi-faceted approach to road safety, that combines targeting high risk behaviour, enforcing road safety law, improving Victoria’s road network, introducing education and public awareness initiatives, and conducting research and development.
14
) (
The government could take a similar approach to address future challenges affecting the environment, amenity and public health. Examples include dealing with urban growth and densification, or the implications of transitioning to a low carbon economy, including rehabilitating Latrobe Valley brown coal open cut mines.
) (
The 
Climate Change Act 2010 
provides another model of how the environment can be integrated into broader decision making. Specified government decision makers must have regard to climate change, as follows:
) (
A person making a decision or taking an action referred to in subsection (1) 
must have regard 
to [emphasis added]—
) (
(a)
(b)
) (
the potential impacts of climate change relevant to the decision or action; and
the potential contribution to Victoria’s greenhouse gas emissions of the decision or action; and
any guidelines issued by the Minister under section 15.
15
) (
(c)
) (
Government could also strengthen existing general requirements in Victorian legislation
16 
that require some consideration of the environment. Ministerial guidelines could include similar provisions for specific direction and consistency.
) (
Health and wellbeing concerns related to noise, odour and dust dominate community complaints to the EPA and were significant in many of our consultations. These problems tend to disproportionately affect certain segments of the community (see figure 10.2, chapter 10). The problems have social impacts, particularly on already disadvantaged communities.
17 
As such, they warrant whole-of-government consideration (box 7.1).
) (
They
 
also
 
indicate
 
some
 
key
 
systemic
 
problems
 
in
 
the
 
current
 
environmental
 
protection
 
regime,
 
and reflect the 
EPA’s 
inability to resolve issues using its toolkit alone. 
They 
also show how decisions made in one part of 
government 
(including 
by 
local 
government) 
can produce long term problems that
 
other
 
parts
 
of
 
government
 
must
 
then
 
handle.
 
And
 
they
 
highlight
 
the
 
value
 
of
 
government
 
having adequate
 
processes
 
for
 
involving
 
the
 
EPA
 
in
 
strategic
 
planning,
 
particularly
 
on
 
land
 
use.
 
Population growth will 
exacerbate 
these types of problems in the 
future, 
unless there are 
new 
approaches to 
avoiding
 
land
 
use
 
conflicts
 
and
 
to
 
resolving
 
or
 
at
 
least
 
improving
 
intractable
 
situations.
)
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) (
The proposed 
overarching legislative approach 
is a first 
step 
towards 
addressing 
some 
systemic 
problems 
and 
dealing 
with regulatory 
overlaps 
and 
gaps, 
but 
it 
cannot address 
all 
interactions between 
the 
EPA 
and 
other 
government 
agencies. 
Some 
issues (affecting health, planning, 
and 
noise 
and 
odour) 
will need specific statutory 
arrangements. We discuss 
these 
issues later 
in 
this 
report.
) (
7.3.2  Collaborative solutions to complex or intractable problems
Deploying a whole-of-government toolkit to identify problems and assess alternative approaches
– including joint regulation and packaging incentives with education and regulation – will more effectively address complex problems. As well as strengthening risk management and avoiding unacceptable impacts, government has the opportunity to collaborate on seemingly entrenched and intractable problems, and on developing solutions that deliver multiple benefits.
) (
The government toolkit includes a mix of instruments and tools. The effectiveness of different tools depends on the problems being addressed and the objectives. The EPA’s regulatory tools should not be considered in isolation. For water quality, the EPA has traditionally looked at engineering or ‘brown’ solutions, for example, rather than ‘greener’ interventions such as those involving native vegetation regrowth or re-establishing wetlands. There are signs that this is changing, driven in part by innovation by the water authorities (box 7.2). Establishing
a formal overarching system for environmental management with specific mechanisms to foster collaborative problem solving will enable the EPA to draw on the knowledge and expertise of others and their tools.
) (
BOX 7.1  
COLLABORATION TO RESOLVE INTRACTABLE AMENITY PROBLEMS
The EPA regularly faces local ‘hot spot’ problems that can persist for many years. These situations often involve entrenched land use conflict and multiple sources of pollution.
Generally, the EPA cannot address these issues on its own; the problem may need multiple agencies or a whole-of-government approach.
The Brooklyn Industrial Precinct is an example. The EPA has been working to resolve dust and odour issues here since 2008. The breakthrough came from the EPA working with local government and VicRoads on sealing roads that were significant causes of dust. The EPA used the results from its local air monitoring to make the case for sealing the roads.
The EPA also uses its regulatory powers against businesses contributing to the odour and dust issues at Brooklyn, including:
issuing remedial notices to undertake improvement
 
works
taking enforcement
 
action.
Whole-of-government coordination mechanisms can provide a forum for similar problem solving, when the regulator alone cannot achieve traction on the ground, or when progress needs a range of instruments and approaches.
Where issues are shared, or the complexity of issues in a particular location warrant it, there should be a process for coordinated action by the EPA, other agencies and local government. Greater use should be made of joint taskforces or similarly convened groups that have a specified task and set timeline to investigate, strategise and implement actions to address environment protection issues. 
(Brimbank City Council submission, p. 4)
)
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BOX 7.2 
THE EPA AND DIFFUSE WATER POLLUTION
Victoria’s water resources are managed by a variety of agencies with differing objectives and geographical remits. The EPA, which monitors and addresses water pollution, is one of several agencies, which include:
DELWP
 
(policy,
 
overall
 
water
 
quality,
 
water
 
trading)
Catchment Management Authorities (program delivery and coordination in catchment to improve riparian environments and water
 
quality)
water corporations (service providers for waste and drinking water
 
services)
port 
authorities and regional coastal
 
boards
environmental water holders (maintaining environmental flows through market
 
mechanisms)
Murray-Darling Basin Authority 
(use 
limits, environmental
 
objectives)
local governments, Parks Victoria (water assets, storm water
 
management).
Victoria’s rivers and other waterways face threats from diffuse pollution sources, affecting the environment, as well as beneficial human uses such as recreation. No single approach is suitable for all types of diffuse and small point sources of water pollution. A mix of policy
instruments across agencies and regulators is likely to outperform any single instrument from a single agency. And the sequencing of policy instruments is probably as important as the instrument mix and targeting.
18
The EPA of the future needs to be flexible and explore alternative solutions, including with other parts of government. Curbing pollution from urban stormwater drains, for
example, may require very different strategies than those to control diffuse source pollution from agriculture.
19
For example, addressing diffuse pollution from agriculture will involve interventions, such as farm management practices (like farm and nutrient management plans); design or technology standards; and broad scale planning and development control strategies to change land
use patterns.
20
Widening perspectives and using a wider range of tools to tackle diffuse water pollution could also reduce costs for the same result, as argued by VicWater:
Melbourne Water’s Dandenong Creek offsets project is an example where an upgrade to an Emergency Relief Structure (at a potential cost of $120 million) was offset by an approximately $20 million investment in range of projects to improve the stormwater entering Dandenong Creek, under a program called Enhancing Our Dandenong Creek. 
(Melbourne Water submission, p. 5)
)
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) (
7.3.3  Collaboration on information
Improving the evidence base for government decision making requires all relevant parties ‘at the
 
table’
 
and
 
consistent
 
and
 
robust
 
data
 
–
 
to
 
identify
 
emerging
 
trends,
 
assess
 
risks
 
and
 
evaluate 
the effectiveness of interventions over time. The 
EPA 
and other agencies with responsibilities for environmental, public health and other liveability outcomes must work together on improved systems
 
for:
statewide environmental
 
monitoring
a statewide spatial data
 
system
statewide reporting of health, environmental and liveability
 
outcomes.
) (
These developments could build on initiatives currently underway within government and in the academic and community sectors. Federation University’s Centre for eResearch and Digital Innovation (CeRDI), which works to facilitate data sharing across sectors, notes in its submission that ‘… the emerging opportunities [for the EPA and other parts of government] in the digital space are significant but collaboration will be important to capture them effectively’.
21  
Data sharing highlights the potentially broad scope of collaboration, and of the potential benefits for government and a wide range of Victorians.
) (
It is our contention that the EPA also has a role in making this data discoverable to interoperable web portals so that it can be integrated with the plethora of other data that is used to enhance decision making in other disciplines. Such examples
extend beyond the soil, water and natural resource management portals developed by CeRDI, to include others that are used by a range of private industries, public agencies and research institutions. 
(Centre for eResearch and Digital Innovation, Federation University submission, p. 2)
) (
Data development and sharing initiatives within government are underway. The Commissioner for Environmental Sustainability’s ‘reporting reform’ program (tabled in Parliament in December 
2015) 
proposed using State of the Environment reporting as 
‘… 
a platform for broader change to drive better environmental outcomes’.
22 
For the EPA, this approach provides opportunities to better integrate and align data across government; apply digital reporting and spatial mapping; and provide for citizen science input over
 
time.
) (
Similarly, DELWP’s Digital First program 
(a 
three year transformational program launched in August 
2015) 
addresses the lack of government-wide digital coordination and limited inter/ intra department knowledge sharing and data-based decision making. Digital First aims to provide a platform for increased connectivity and collaboration across all agencies involved in environmental protection and management, and to share knowledge between parts of DELWP and government, and with the
 
public.
) (
New digital technologies will continue to disrupt traditional ways of managing data, including new ways of collecting, storing, sharing, analysing and using data to predict outcomes. Data and other digital innovations do and will continue to present the EPA with significant opportunities to more effectively and efficiently navigate the challenges that it faces. Increasingly, the community will expect the EPA to be a digital, data driven organisation, to support its science and regulatory functions and to meet demands for transparency on processes and outcomes.
)
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7.4  Working together on environmental justice
Term of reference 4 asked us to consider how environmental justice might be incorporated into the EPA’s work, namely:
) (
the ability of the EPA to ensure that the principle of environmental justice is adhered to, the environment is protected for the benefit of the community, and members of the community can be meaningfully involved in, and access fair treatment through, environmental regulation.
) (
Environmental justice is relatively new in Australia. For this inquiry, we drew on the practice of other jurisdictions (particularly the United States), the work of academics and the views of the Victorian community (box 7.3). In particular, we considered the following objectives: ‘that the burdens of environmental pollution should be fairly distributed, as well as equal access to the public health benefits of a clean environment, for all people regardless of their social, economic or political status and [provision of] inclusive processes for decision making in environmental policy and regulation’.
23
) (
BOX 7.3  
THE CONCEPT OF ENVIRONMENTAL JUSTICE
United States
The concept of environmental justice grew out of the United States in the 1980s, in response to poorer and minority communities objecting to heavily polluting industries being placed
in their neighbourhoods.
24 
It prompted studies and reports into associations between the racial and socioeconomic status of communities and the location of hazardous waste sites and facilities,
25 
including a study undertaken in 1992 by the US Environmental Protection Agency.
26 
In 1994, President Bill Clinton issued an Executive Order directing federal agencies to identify and address the disproportionately high and adverse human
health or environmental effects of their actions on minority and low income populations, and to develop a strategy for implementing environmental justice.
27
International law
In 1998, the United Nations Economic Commission for Europe negotiated the United Nations ‘Aarhus’ Convention on Access to Information, Public Participation in Decision Making and Access to Justice in Environmental Matters.
28 
The Convention entered into force in 2001 with the objective to ‘… contribute to the protection of the right of every person of present and future generations to live in an environment adequate to his or her health and well-being’, by guaranteeing the following rights:
access to
 
information
public participation in decision
 
making
access to justice in environmental
 
matters.
29
Australia
The Australian Charter for Environmental Health, developed in 1999, provides that individuals and communities are entitled to live in a safe and healthy environment.
30  
The 2012–15 National Environmental Health Strategy recognises that ‘… all levels of government and other key stakeholders make decisions, which impact on environmental health policy, regulation, research and practice [and that] many of these decisions are made outside the [health] framework’.
31
More recently, state and local government agencies in Victoria have begun to examine the elements of environmental justice.
32
)
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) (
Our consultations demonstrated Victorians recognise and support elements of environmental justice; people are looking for fairness or equity. Indeed, many participants argued ‘… communities have a right to environmental protection, and it is important that all Victorians are treated consistently and fairly in environmental legislation and practice’.
33
) (
Earlier
 
EJA
 
work
 
on
 
environmental
 
justice
 
highlighted
 
the
 
tendencies
 
for
 
environmental 
harms
 
and
 
risks
 
to
 
be
 
unevenly
 
distributed
 
across
 
society
 
and
 
across
 
regions.
In particular, … the 
burdens 
of 
environmental 
risks or other impositions fall disproportionately on rural, regional and remote communities as distinct from larger population centres, on working class and poorer neighbourhoods … as distinct from 
wealthier
 
areas,
 
and
 
fail
 
to
 
accommodate
 
historic
 
injustices
 
against
 
and
 
dispossession of
 
Aboriginal
 
peoples.
 
(Environmental
 
Justice
 
Australia
 
submission,
 
p.
 
7)
) (
7.4.1  Whole-of-government approaches are needed
) (
For much of its history, Melbourne’s western suburbs were effectively treated by governments and regulators as a sacrifice zone where a range of noxious industries could be located with little if any regard for the health and amenity of local residents
… While difficult problems remain in some areas (for example, heavy vehicle noise and pollution and localised problems with road dust) over the past few decades, environmental quality in Melbourne’s west has improved dramatically. 
(Robert Joy submission, p. 5)
) (
Environmental justice issues can be complex and broad ranging; they will take different forms between locations and over time (box 7.4). The interconnected nature of disadvantage, health and the environment, and the key role of land use planning policy and decisions means environmental justice requires a broader perspective. The EPA has a role, but addressing environmental justice goes well beyond the reach of regulation by EPA.
) (
BOX 7.4 
ENVIRONMENTAL JUSTICE ISSUES FOR VICTORIA
Pollution impacts have historically been concentrated in areas of existing social disadvantage. Despite significant improvements in recent decades, these are still concerns for communities in parts of metropolitan Melbourne and regional Victoria.
Significant clusters of landfills and processing facilities occur in the western region of Melbourne, especially in Werribee, Laverton, Deer Park and Brooklyn, which means that local populations in the west will be disproportionately affected by the additional vehicle emissions and noise from waste trucks. 
(Maribyrnong City Council submission, p. 8)
)

 (
138
) (
INDEPENDENT INQUIRY INTO THE EPA
) (
We consider a whole-of-government commitment and collaboration is necessary to improve specific cases and to influence outcomes more generally. A whole-of-government strategy can set high level objectives on environmental justice. It also allows for consistency on matters such as procedural fairness in relevant processes.
) (
Even with these foundations, however, delivering environmental justice outcomes will not be straightforward. There will inevitably be conflicts and tensions within government and across the community on environmental justice issues. But a whole-of-government approach provides a mechanism to consider these issues more explicitly. It can also guide individual agencies on how to approach their responsibilities.
) (
Stakeholders supported a whole-of-government approach to environmental justice. They expressed aspirations for environmental justice that the EPA could not address alone.
Stakeholders were also concerned about ad hoc approaches, emphasising the need for considered attention by government.
) (
Environmental justice is the fair treatment and meaningful involvement of all people regardless of race, colour, national origin, or income with respect to the
development, implementation, and enforcement of environmental laws, regulations, and policies. 
(Doctors for the Environment Australia submission, p. 12)
) (
If environmental justice is a concept that is going to be incorporated either into the EPA’s remit or the Environment Protection Act, it will need to be rigorously defined and explained. 
(Australian Industry Group submission, p. 5)
) (
For
 
the
 
EPA
 
to
 
seriously
 
apply
 
environmental
 
justice
 
they
 
will
 
need
 
a
 
close
 
working relationship with industry as well as a thorough understanding of the community’s requirements, which would require significant resources. 
(South East 
Water 
submission, 
p.
 
8)
) (
Residents living close to environmental ‘hot spots’ such as landfills, industrial facilities and major roads are impacted by odour, dust and noise. We heard from communities about the lack of response to concerns. There is also evidence that some communities experience serious health and amenity impacts.
34
Residents of the coal mining centres in the Latrobe 
Valley 
have a reduced lifespan compared with other centres in Gippsland and with Victorians generally – four years for males and two years for females. Evidence suggests these results are consistent with effects from both mining and burning coal, and reflect socioeconomic circumstances.
35 
The Hazelwood mine fire revealed the reality of environmental justice issues to the broader Victorian
 
community.
Too often the poorer and more vulnerable members of society are exposed to
a greater distribution of polluted air. The residents of Morwell can certainly attest to this. 
(Clare Walter and Professor Lou Irving submission, p. 13)
[F]or too long, people of the Latrobe Valley, who have provided electricity for the state of Victoria and yet remain one of the most economically disadvantaged regions in the state, have accepted that some illnesses are an inevitable cost
of working in and living around coal mines and power stations. An environment justice approach recognises that the burden of environmental pollution often falls upon those least equipped to deal with it (or complain about it). 
(Dan Musil submission, p. 2)
)
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) (
Any concept of environmental justice needs to be able to accommodate site specific and regional circumstances. 
(Australian Paper submission, p. 5)
) (
The EPA’s pollution complaints are one indicator of how pollution impacts disproportionately affect some members of the community.
36 
Indeed, as the environmental regulator, the EPA has a role in mitigating and avoiding impacts. It considers environmental and health risks, impacts and harms on local communities as part of its routine regulatory activity in works approval and licensing decision making and in its ongoing compliance monitoring and enforcement activities.
But there are limits to the EPA’s toolkit.
37 
Often, coordinated action with other parts of government is the only way to avoid impacts and effect change for some entrenched problems, such as ‘diesel hot spots’.
38 
We do not consider the EPA to be the appropriate agency to lead the implementation of environmental justice principles across government.
) (
7.4.2  Options for whole-of-government responses to environmental justice
We considered the options for whole-of-government approaches to environmental justice.
) (
Policy approach
The Victorian Government could implement a whole-of-government environmental justice policy in addition to, or instead of, a legislative approach. In itself, a policy can support action by identifying consistent principles and priorities. For example, this approach has been used to drive changes on energy efficiency with government policy specifying performance targets and annual reporting requirements. However, a policy may not have the same enduring presence or carry the same weight as a legislated requirement to consider environmental justice principles and outcomes.
) (
As a first step, we recommend DELWP define the Victorian Government’s environmental justice commitments and set priorities on key policy issues.
) (
Legislating for whole-of-government decision making
We consider it appropriate to include environmental justice principles in the proposed overarching Environment Protection (Integration and Coordination) Act. This approach ensures government decision making accounts for environmental justice (as specified through the legislation but with potential for application across the whole of government).
) (
The 
Climate Change Act 2010 
adopts a similar approach. Decisions by government exercising powers under specific legislation
39  
must have regard to:
the potential impacts of climate change relevant to the decision or
 
action
the potential contribution to Victoria’s greenhouse gas emissions of the decision or
 
action
any guidelines issued by the
 
Minister.
40
) (
As a potential Charter right
Victoria has had a legislated Charter of Human Rights and Responsibilities since 
2006 
(Victorian Charter, enacted in the 
Charter of Human Rights and Responsibilities Act 2006
). The 
2015 
Charter review highlighted how such an instrument can influence government policy and  decision
 
making:
) (
The Charter has been a clear part of building a human rights culture in Victoria, particularly in the Victorian public sector. Over time, implementation of the charter has helped to build a greater consideration of and adherence to human rights principles by the public sector, Parliament and the courts in key areas.
41
)
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) (
This Victorian Charter provides that ‘… it is unlawful for a public authority to act in a way that is incompatible with a human right or, in making a decision, to fail to give proper consideration to
a relevant human right.’
42 
The most comprehensive approach to embedding environmental justice into all public authority
43 
decision making could be via the rights and responsibilities approach in the 
Charter of Human Rights and Responsibilities Act 2006
.
) (
Some participants supported this general approach, arguing environmental justice is based on rights to a healthy environment and access to justice:
) (
Clean
 
air,
 
soil
 
and
 
water
 
are
 
basic
 
human
 
rights
 
and
 
must
 
be
 
non-negotiable.
 
(Andrew 
Laird 
submission, p.
 
2)
) (
It is morally unacceptable to have some communities living in areas where they experience greater pollution, with no affordable and effective mechanism available to them to resource a legal defence of their right to clean waterways, air and quiet neighbourhoods. 
(Friends of Steel Creek submission, p. 10)
) (
Arguably, the Victorian charter contains civil and political rights that already reflect the participatory justice elements of environmental justice. But it does not provide for the more detailed expression of those rights contained in the Aarhus Convention.
44  
Nor does it contain  any explicit economic, social or cultural rights (which could be argued include a right to a healthy environment) that would reflect the distributive justice
45 
or restorative justice
46 
elements of environmental justice. 
However, 
certain existing rights
47 
might extend to consider impacts of government actions or decisions on a person’s enjoyment of the
 
environment.
) (
The 2015 review of the Victorian Charter noted ‘… issues were raised in relation to environmental justice, climate change, sustainable development and a healthy environment’.
48 
The review concluded ‘… inclusion in the Charter of additional economic, social and cultural rights should be considered as part of a future review’,
49 
echoing the 2011 review, which determined that ‘… the case for incorporation of additional categories of [economic, social and cultural] rights [had] not been made’.
50
) (
7.5  Legal rights for communities
We recommend amending the EP Act to:
clarify third 
party 
right to apply to the Victorian Civil and Administrative Tribunal 
(VCAT) 
for review of regulatory decisions made by the
 
EPA
allow third parties to institute civil proceedings and seek court orders to restrain or remedy breaches of the EP
 
Act.
) (
At present, the EP Act gives third parties rights to seek VCAT reviews of a number of EPA decisions, but the law about who can seek these reviews should be clarified. Unlike in other jurisdictions, third parties in Victoria have no statutory entitlement to bring proceedings in the civil courts against a person who has breached, or is threatening to breach, the EP Act.
)
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7.5.1  Why third party rights are important
Public participation and access to justice are key elements of a strong and robust justice system:
) (
Environmental issues are best handled with the participation of all concerned citizens, at the relevant level … States shall facilitate and encourage public awareness and participation by making information widely available. Effective access to judicial and administrative proceedings, including redress and remedy,
 
shall
be provided.
51
) (
The right to challenge environmental decisions made by government and to seek redress or enforcement of decisions made is fundamental to holding governments accountable, and to the rule of law. The right to challenge decisions will often involve citizens or communities seeking public interest outcomes that benefit the wider community, not only themselves as individuals.
52
) (
[T]he law is there not to be alienating and remote but for the protection and benefit of the community.
53
) (
The trend in environment legislation is towards broadening standing and the grounds of review for third parties.
54 
Many submissions supported extending third 
party 
rights, although this view was not
 
universal.
) (
It is important that EPA decisions and processes support the rights of communities to legally challenge decision making. 
(Environment Victoria submission, p. 4)
) (
Restrictions in the EP Act preventing community participation and merits and judicial review of EPA decision making is a failure to deliver environmental justice. 
(Greenchip Recycling submission, p. 16)
) (
Currently there are systemic problems with the ability for third party interference and the subjectivity of amenity impacts. These issues add significant cost to Victorian farming business and often lead to lengthy disputes. 
(Victorian Farmers Federation submission, p. 6)
) (
[O]pen standing laws in environmental statutes can improve environmental protection outcomes, and strengthen the legitimacy of those laws within the community. Third 
party 
standing and public interest litigation are also 
key 
to providing environmental justice, because it helps ensure fair consequences for those who cause environmental harm, and facilitates community participation the operation of environmental laws. 
(Environmental Justice Australia submission, p.
 
11)
) (
Broadening third 
party 
rights gives the community a greater capacity to participate in regulatory decision making and contributes to environmental justice outcomes. But to be effective, third 
party 
rights must be carefully designed, to ensure that these rights are balanced against certainty and timeliness of decisions for
 
industry:
) (
While [the conferral of third party rights] allows increased citizen participation, it also enlivens the prospect of it being used as a political weapon to delay the construction, or impede the operation, of works.
55
)
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7.5.2 Third party review of regulatory decisions under the EP Act 
We considered two broad questions about third party rights:
What decisions can be reviewed?
Standing – or who should have access to review
 
rights?
) (
What decisions can be reviewed
The EP Act gives 
VCAT 
jurisdiction to review the merits of a range of 
EPA 
decisions. Of these, works approvals and licence decisions are typically the most significant, and most often challenged. 
However, 
the EP Act (section 
33B(1)) 
limits third 
party 
rights to review the following
 
decisions:
to issue a works
 
approval
to issue or amend a licence in situations where the licence process effectively mirrors the works approval process because a works approval was not
 
obtained
to remove the suspension of a
 
licence.
) (
We consider it is appropriate to limit third party rights to these ‘approval’ decisions; we do not propose changing the class of decisions reviewable by VCAT. EPA works approvals assess whether construction, installation and modification of works meets environment protection standards. Works approvals are the core ‘approval’ decision for the EPA and, as such, are the EPA equivalent to planning permit decisions made under the land use planning framework.
Third party rights offer the greatest value for ‘approval’ decisions because they relate to construction or activities that have yet to commence.
) (
Standing for third parties
We recommend amending section 33B(1) of the EP Act, to set out in full the terms of section 5 of the 
Victorian Civil and Administrative Tribunal Act 1998 
(VCAT Act) to confirm the broader basis on which a third party may seek VCAT review. This change will entrench the right of third parties to have access to a cost effective and timely forum for reviewing EPA decisions.
) (
The right of third party review of EPA decisions is conferred on ‘a person whose interests are affected by the decision’. As VCAT explained in 
Dual Gas Pty Ltd v Environment Protection Authority 
(‘
Dual Gas
’),
56 
this phrase was inserted into the EP Act in 1998, to coincide with the commencement of the VCAT Act.
) (
Section 5 of the VCAT Act has a broad definition of when a person’s interests are affected by
a decision. VCAT concluded there was a clear legislative intent that the broad scope of section 5 of the VCAT Act should apply to applications for review under section 33B(1) of the EP Act. As VCAT noted, section 5 ‘… provides a very wide meaning to a person’s interests that may be affected by a decision’.
57
) (
In VCAT’s view, the express wording of section 5, when read in conjunction with section 33B(1) of the EP Act:
) (
… clearly evinces an intention to have a wider and more liberal test for standing for the purpose of Tribunal review proceedings, when compared to the ‘special interest’ test for standing in environmental matters that applies at common law and for cases of judicial review and similar proceedings.
58
)
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In summary, 
VCAT 
found:
) (
What is required is that the person seeking standing demonstrates a material connection with the subject matter of the decision under review – that is, a genuine interest … this may arise from a genuinely held and articulated intellectual or aesthetic concern in the particular subject matter of the decision, as opposed to
a broader environmental concern generally.
59
) (
The legal correctness of this decision has not been challenged. In our view, it provides an appropriate test for standing for third 
party 
review, while ensuring that standing is not unlimited. 
However, 
because 
VCAT 
is not bound to follow its own decisions, the position on the standing of third parties in EP Act reviews is still not certain. As 
VCAT 
identified in 
Dual
 
Gas
:
) (
The issue of standing in EPA works approval matters has been a matter of continuing debate for many years, and we consider that legislative clarification or a court ruling may be necessary to provide greater future certainty.
60
) (
Amending section 33B(1) of the EP Act to reflect the terms set out in section 5 of the VCAT Act will provide this certainty.
) (
7.5.3  Access to civil remedies for breach of the EP Act
The advantages of civil enforcement proceedings as opposed to criminal prosecutions are that it is easier to prove a breach of the law on the civil standard of proof, and that action is taken to restrain wrongful conduct and its environmental impacts before they happen, rather than await and then punish the conduct.
61
) (
The regulator has primary responsibility to enforce the law. We envisage the EPA as a stronger regulator in the future, and propose a range of enhancements so that the EPA can take stronger preventative action (chapter 12) and hold polluters to account (chapter 13). Third party access to civil remedies can provide an important safeguard if the regulator fails to act.
) (
The EP Act confers no right of civil action on 
any 
third party. 
By 
contrast, other jurisdictions 
(for example, 
South Australia,
62 
New South Wales
63 
and Queensland
64
) allow an 
interested 
party to bring proceedings to address a breach of the relevant environment protection act.
) (
McHugh J of the High Court said of the New South Wales provision:
) (
Under wide standing provisions 
such as 
[these], 
applicants 
are simply 
given enhanced access 
to 
restrain 
or 
remedy breaches 
of 
law 
by 
respondents. 
Since 
the 
[local council] is 
already 
expected 
to comply 
with the 
law, 
giving 
a 
member 
of 
the public 
a right to 
ensure that the [council] has 
so complied 
causes 
no 
relevant 
prejudice 
to 
the [council].
65
) (
Third party civil remedies also exist for breaches of Federal US environmental law (known as ‘citizen suits’), such as air
66  
and water
67  
pollution controls.
) (
In South Australia, the power for third parties to seek civil remedies for breaches of the 
Environment Protection Act 1993 
includes breaches of the general duty. Members of the community can seek a court order to prevent a breach of the general duty, or to require the taking of action to make good environmental damage or prevent or mitigate environmental harm.
Application to the court may be made by ‘any person whose interests are affected by the subject matter of the application’,
68 
and by ‘any other person with the permission of the Court’.
69 
The court can only grant permission if it is satisfied that the proceedings are in the public interest, not an abuse of process, and that there is a reasonable case to be made.
70
)
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At present in Victoria, only the EPA can apply for an injunction to restrain a person from contravening the EP Act or licence, permit or notice conditions, or to compel a person to comply with the EP Act or licence, permit or notice conditions. We recommend adopting the South Australian approach to complement the proposed general duty and to provide third parties access to the same expanded range of civil remedies for breaches of the EP Act as can be sought by the Authority itself (which we recommend in chapter 12).
) (
As in other jurisdictions, we propose that civil remedies will be by court order, rather than through a tribunal such as VCAT. Based on the experience in other jurisdictions, we do not consider that this will create an undue burden on business or a significant impact on the court system.
) (
7.5.4  Is a specialist environment court warranted?
A number of submissions proposed establishing a specialist environment court in Victoria, along the lines of the NSW Land and Environment Court. This was also raised in many of our public consultation sessions:
) (
With the exception of 
VCAT 
through its Planning and Environment List, which only has limited jurisdiction to review decisions made under the EP Act, Victoria lacks a
 
specialist
 
planning
 
and
 
environment
 
Court
 
or
 
tribunal.
 
As
 
a
 
result,
 
Victoria
 
lacks
development 
of a coherent body of 
environmental 
case 
law. 
This leads to uncertainty and
 
inconsistency
 
in
 
decision
 
making
 
in
 
Victoria,
 
which
 
ultimately
 
has
 
an
 
impact
 
on
 
the stability and predictability of the regulatory environment in Victoria. 
(Law Institute of Victoria submission, p.
 
4)
) (
The submission advocates the creation of a dedicated Land and Environment Court.
(Monash Business School submission, p. 18)
) (
Another missing link in this discussion is that of a Land and Environment Court, similar to that which has existed in New South Wales since it was set up under the Land and Environment Court Act 1979 (NSW). In many jurisdictions around the world these specialist Environment courts have been shown to improve decision making on environmental justice, both in terms of consistency of decision making and in use of appropriate levels of sanction. 
(Community and Public Sector Union Victoria submission, p. 20)
) (
However, we do not support this proposal. Courts and tribunals in Victoria usually have general jurisdiction. Rather than create specialist bodies, divisions or lists are created within courts and tribunals to develop knowledge and experience in specific subject matters. VCAT, in particular, was established to offer a ‘one-stop shop’ dealing with a range of disputes.
) (
VCAT 
was established to provide a new structure for Victoria’s tribunals and  to streamline their operation; to improve access to justice; to facilitate the use of technology and alternative dispute resolution; and to develop flexible and cost effective practices for hearing and determining disputes in its original and review
 
jurisdictions.
71
) (
VCAT reviews only a small number of EP Act decisions each year; VCAT has conducted 5–10 reviews a year over the past three years. We do not believe that there is a sufficient case load for EP Act decisions to warrant creating a new court and overturning the general approach adopted in Victoria. We are not convinced VCAT’s expertise in this area is inadequate.
) (
If the government wishes to consider this issue further, serious consideration of such a proposal would require a separate inquiry.
)
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7.6 Implementing elements of environmental justice through regulatory best practice
Some elements of environmental justice relating to accountability, transparency and engagement, are simply consistent with regulatory best practice, and are expected of the EPA. We address these aspects of environmental justice in other recommendations on improving regulatory  practice (table
 
7.1).
) (
Accountability and transparency are broadly accepted as fundamental principles for modern regulators and also reflect community expectations of fairness in decision making processes (a key element of environmental justice).
) (
Some key participatory tools in Australia’s democracy reflect widely accepted rights and responsibilities, such as rights to information, participation and redress. Some tools are institutional, such as access to complaints handling and dispute resolution bodies and processes.
72
) (
Access to information, engagement and participation in decision making, and access to justice are all key elements that provide for fairness in government decision making. Many stakeholders saw community engagement as crucial to the EPA’s work, to enhance the prospects of both the community and industry being treated fairly.
73
) (
The effective and meaningful involvement of the relevant community not only facilitates environmental justice but it also educates members of the public about their rights and responsibilities regarding the environment. 
(Dr Diane Sisely submission, p. 2)
) (
The principle of environmental justice is pivotal in the EPA being fair and impartial in dealing with the community and industry. 
(Nelson Coastcare submission, p. 6)
) (
Timely and responsive regulation is also an important consideration in the community’s view of fair treatment: 
‘… 
the 
way 
in which 
EPA 
responds to incidents can, in fact, enhance environmental justice.’
74  
Business stakeholders also want timely responses and decision
 
making.
) (
In 
many 
cases, 
EPA 
operations are 
already 
consistent with these principles. Its 
Environmental Citizenship 
Strategy seeks to empower the 
community, 
business and organisations through accessibility
 
and
 
participation,
 
and
 
by
 
promoting
 
environmental
 
leadership
 
and
 
restorative
 
action.
75 
Under the EP Act, the 
EPA 
conducts community engagement and consultation in 
key 
decision making, standard-setting and policy processes, as 
well 
as conducting informal 
stakeholder engagement.
76
 
The
 
EP
 
Act
 
also
 
includes
 
some
 
elements
 
of
 
restorative
 
justice
 
through
 
enforceable undertakings
 
and
 
alternative
 
sentencing
 
orders
 
for
 
environmental
 
offences.
77
) (
However, 
we consider access to information and processes for complaint and redress can be strengthened. This will require action by government (table 
7.1). 
We also consider there is a case for improving the timeliness and responsiveness of its business processes. In particular, we recommend the Government expand third 
party 
rights, strengthen notification and reporting requirements, and invest in improved digital information and communication platforms.
)
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TABLE 
7.1: 
PROPOSALS STRENGTHENING 
EPA’S 
REGULATORY 
PRACTICE CONSISTENT WITH 
ENVIRONMENTAL 
JUSTICE
) (
Objective for EPA
) (
Revise objective for the 
EPA 
in the establishment Act incorporating
 
specific
 
reference
 
to
 
protecting
 
human
 
health
) (
Chapter 5
) (
Decision making principles for EPA
) (
Revise principles for EPA decision making in the establishment Act, including the following elements that support environmental justice outcomes:
) (
Chapter 5
) (
•
) (
Intra- and intergenerational equity, including recognition as the overarching aim of environmental justice
Primacy of prevention
Shared responsibility, including recognising the importance of the polluter pays principle
Precautionary principle, accounting for the importance of evidence-based decision making
Accountability and access to decision making, noting the importance of procedural fairness, transparency and access to information
) (
•
•
) (
•
) (
•
) (
Addressing risks to public health
) (
Focus on preventing pollution and waste impacts on public health through a range of interventions dealing with risk relating to: asbestos, chemicals and other pollutants, site contamination, air quality and water quality
) (
Chapter 11
) (
Enhancing local response capabilities
) (
Enhance local response capabilities by funding and empowering local governments to deploy
 
local
environmental protection officers with increased powers to address localised pollution and waste complaints
and issues
) (
Chapter 18
) (
Land use planning
) (
Measures to strengthen consideration of potential environmental and amenity impacts in land use planning decision making
) (
Chapter 10
) (
Expanded regulation of activities impacting human health and the environment
) (
Expand the cohort of activities requiring a works approval or licence to include all activities with significant impacts on human health and the environment
) (
Chapter 12
) (
The EPA be made the primary regulator of environmental issues related to the approval, operations and closure
of mines
) (
Chapter 17
) (
General duty
) (
Introduce a general duty, breach of which is both an offence and can give rise to civil remedies
) (
Chapter 12
) (
Restorative justice outcomes
) (
The EPA review the Enforceable undertaking guidelines to provide greater flexibility for restorative justice outcomes
) (
Chapter 13
) (
Information and disclosure to the public
) (
Require licensed businesses to make emissions monitoring information available to the public
) (
Chapter 16
) (
Develop a statewide database of sites that pose a high risk to the community because of their past use
) (
Chapter 14
) (
Third party rights
) (
Clarify the test for third party standing for review of regulatory decisions under the EP Act and add a power for third parties to seek orders to restrain or remedy breaches of the EP Act (civil remedies)
) (
Chapter 7
) (
Proposal
Detail
Chapter
)
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Recommendations
) (
RECOMMENDATION 7.3
Develop, through the Department of Environment, Land, Water and Planning, a whole-of- government approach to environmental justice, setting out high level objectives and principles to support consistent decision making across the Victorian public sector.
) (
RECOMMENDATION 7.2
Implement, through the Department of Environment, Land, Water and Planning, measures to coordinate environmental management in Victoria, in partnership with the EPA
and other agencies responsible for environmental, public health and other liveability outcomes, including:
statewide environmental
 
monitoring
a statewide spatial data
 
system
statewide reporting of health, environmental and liveability
 
outcomes.
) (
RECOMMENDATION 7.1
Establish a high level Environment Protection (Integration and Coordination) Act to improve coordination and collaboration across government on environment protection, and associated public health issues, including by:
Setting shared objectives and principles for whole-of-government decision making, including environmental justice
 
principles
Clarifying the respective roles and responsibilities of 
key 
government agencies charged with environment protection, including the
 
EPA
Establishing a formal mechanism, led by the Department of Environment, Land, Water and Planning, to support whole-of-government consideration of environment protection and environmental issues impacting on human health and wellbeing,
 
including:
identifying strategic
 
priorities
collaborating on risk assessment and analysis of options, informed by the 
EPA 
and other relevant sources of expert
 
advice
coordinating deployment of tools available across government, as appropriate to different
 
issues.
)
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RECOMMENDATION 7.5
Strengthen third party rights to allow persons whose interests are affected or any other person with the permission of the court to seek a court order to restrain or remedy breaches of environment protection laws (civil remedies).
) (
RECOMMENDATION 7.4
Clarify that the test for third party standing for review of decisions under the 
Environment Protection Act 1970 
(reviewable by the Victorian Civil and Administrative Tribunal) matches section 5 of the 
Victorian Civil and Administrative Tribunal Act 1998
.
)

 (
CHAPTER 7    THE EPA’S ROLE WITHIN VICTORIA’S ENVIRONMENT PROTECTION REGIME
) (
149
) (
1
) (
Victorian Competition and Efficiency Commission 2007, 
Inquiry into environmental regulation in Victoria
, Melbourne.
Australian Panel of Experts on Environmental Law 
2015, 
The next generation of Australia’s environmental laws
, Introductory 
Paper, 
p. 
12.
For
 
example,
 
on
 
climate
 
change
 
policy
 
relating
 
to
 
the
 
Climate
 
Change Act
 
2010
.
Flora and Fauna Guarantee Act 1988 
and 
Wildlife Act 1975
.
Victorian Competition and Efficiency Commission 2006, 
Making the right choices: Options for managing transport congestion
, Final report, Melbourne, September, p. 99.
Bushfires Royal Commission Implementation Monitor 2014, 
Annual report 2014
, July, p. 7.
Department of Environment, Land, Water and Planning, ‘Climate change and Victoria’, 
http://www.climatechange.vic.gov.au/action/leadership-and-
 governance (accessed 29 January 2016).
http://www.gov.scot/Topics/Government/public-bodies/
 OucomesBasedApproach (accessed 22 March 
2016); 
‘Managing for Outcomes’
 
in
 
the
 
New
 
Zealand
 
Public
 
Management
 
System,
 
New
 
Zealand Treasury Working Paper 04/15, 
http://www.treasury.govt.nz/publications/
 research-policy/wp/2004/04-15
 
(accessed
 
22
 
March
 
2016).
Plan Melbourne 2015, 
Plan Melbourne Refresh discussion paper
, Melbourne, October, p. 1.
Plan Melbourne 2015, 
Plan Melbourne Refresh discussion paper
, Melbourne, October, p. 57.
http://environmentvictoria.org.au/media/state-environment-report-paints-
 bleak-picture-future (accessed 10 March 2016).
Victorian Competition and Efficiency Commission 2006, 
Making the right choices: Options for managing transport congestion
, Final report, Melbourne, September.
OECD
 
2014,
 
The
 
governance
 
of
 
regulators
,
 
OECD
 
Best
 
Practice
 
Principles for
 
Regulatory
 
Policy,
 
OECD
 
Publishing,
 
p.
 
30.
Department
 
of
 
Justice
 
and
 
Regulation,
 
http://www.justice.vic.gov.au/home/
 
safer+communities/road+safety/
 
(accessed
 
26.03.206)
Section
 
14,
 
Climate
 
Change
 
Act
 
2010
.
 
These
 
provisions
 
currently
 
apply
 
to: 
Catchment
 
and
 
Land
 
Protection
 
Act
 
1994
,
 
Coastal
 
Management
 
Act
 
1995
, 
Environment Protection Act 
1970
, 
Flora and Fauna Guarantee Act 1988
, 
Public
 
Health
 
and
 
Wellbeing
 
Act
 
2008
 
and
 
Water
 
Act
 
1989
.
For example, section 4(d), 
Planning and Environment Act 1987
.
Lewis
 
T,
 
Albert
 
V
 
and
 
Hunter
 
S
 
2016,
 
Environmental
 
equity:
 
Building
 
policy and
 
practice
 
for
 
the
 
EPA
,
 
Victoria,
 
Final
 
report,
 
Melbourne,
 
p.
 
11.
Gunningham
 
N
 
2015
 
c,
 
Regulating
 
diffuse
 
and
 
small
 
point
 
source
 
pollution
. Paper
 
3,
 
p.
 
4.
Gunningham
 
N
 
2015
 
c,
 
Regulating
 
diffuse
 
and
 
small
 
point
 
source
 
pollution
. Paper
 
3,
 
p.
 
3.
Gunningham
 
N
 
2015
 
c,
 
Regulating
 
diffuse
 
and
 
small
 
point
 
source
 
pollution
. Paper
 
3,
 
p.
 
2.
Centre for eResearch and Digital Innovation, Federation University submission, p. 1.
https://
www.ces.vic.gov.au/articles/framework-2018-state-environment-
 report-state-benefit (accessed 29 January 2016).
Letter
 
from
 
Minister
 
Neville
 
to
 
the
 
Chair
 
of
 
the
 
Ministerial
 
Advisory Committee,
 
4
 
February
 
2016.
Roberts G 1998, ‘Environmental Justice and community empowerment: Learning from the civil rights movement’ 
American University Law 
Review
, 
48, no. 
1, 
p. 229.
Cole
 
L
 
W
 
and
 
Foster
 
S
 
R
 
2001,
 
From
 
the
 
ground
 
up:
 
environmental
 
racism and the rise of the environmental justice movement
, New 
York 
University Press; Mohai 
P, 
Pellow D and Roberts J T 2009, ‘Environmental Justice’, in 
Annual Review of Environment and Resources
, 34, 405, cited in Environment Defenders Office 
2012, 
Environmental Justice Project Final Report
,
 
Melbourne,
 
pp.
 
8–9.
United States Environmental Protection Agency 1992, 
Environmental equity: reducing risk for all communities
, June, cited in Environment Defenders Office 2012, 
Environmental Justice Project Final Report
, Melbourne, p. 9.
Presidential Documents, Federal actions to address environmental justice in minority populations and low income populations, Executive Order 12898, https://
www.archives.gov/federal-register/executive-orders/
pdf/12898.pdf (accessed 3 March 2016).
United
 
Nations
 
Convention
 
on
 
Access
 
to
 
Information,
 
Public
 
Participation in Decision Making and Access to Justice in Environmental Matters, opened
 
for
 
signature
 
25
 
June
 
1998,
 
2161
 
UNTS
 
447
 
(entered
 
into
 
force
30 October 2001).
Article 
1, 
United Nations Convention on Access to Information, Public Participation in Decision Making and Access to Justice in Environmental Matters,
 
opened
 
for
 
signature
 
25
 
June
 
1998,
 
2161
 
UNTS
 
447
 
(entered
 
into
force 30 October 2001).
Environmental Health Standing Committee (enHealth) 1999, 
The National Environmental Health Strategy
, Commonwealth of Australia, Canberra,
p. 10.
Environmental
 
Health
 
Standing
 
Committee
 
(enHealth)
 
2012,
 
National Environmental
 
Health
 
Strategy
 
2012–15
,
 
Commonwealth
 
of
 
Australia, Canberra, p.
 
1.
Victorian Government 
2015, 
Victorian public health and wellbeing plan 2015–19
, Melbourne, p. 43; Victorian Government 
2014, 
Economic Assessment
 
2014:
 
Statewide
 
Waste
 
and
 
Resource
 
Recovery
 
Infrastructure Plan Victoria 2015–44
, Melbourne, p. 2; Victorian Government 
2014, 
Snapshot Statewide Waste and Resource Recovery Infrastructure Plan Victoria 2015–44
, Melbourne; Melbourne City Council 
2014, 
Urban Forest Strategy: Making a great city greener 2012–32
, p. 59; Krpan S 
2011, 
Compliance
 
and
 
Enforcement
 
review:
 
A
 
review
 
of
 
EPA
 
Victoria’s
 
approach
, Melbourne, p.
 
xii.
The Strategy Shop 
2015, 
Report on Submissions to the EPA Inquiry
, Melbourne, December, p. 65.
) (
34
) (
Lewis
 
T,
 
Albert
 
V
 
and
 
Hunter
 
S
 
2016,
 
Environmental
 
equity:
 
Building
 
policy and
 
practice
 
for
 
the
 
EPA,
 
Victoria
,
 
Final
 
report,
 
Melbourne,
 
p.
 
29.
Hazelwood
 
Mine
 
Fire
 
Inquiry
 
2015-2016,
 
Health
 
Improvement
,
 
Volume
 
III, p.
 
25.
EPA 
Victoria 
2015, 
Annual Report 2014-15
, Melbourne, p. 8; 
EPA 
Victoria 
2013, 
Environmental citizenship strategy
, Melbourne, p. 5.
EPA 
Victoria’s 
Environmental Citizenship Strategy 
focuses strongly on shared responsibility, by ‘empowering the community, business and organisations to share problems and co-create solutions, extending responsibility beyond 
EPA’, 
EPA 
Victoria 
2013, 
Environmental Citizenship Strategy
, Melbourne, p. 3.
Maribyrnong City Council submission, p. 8.
Schedule
 
1,
 
Climate
 
Change
 
Act
 
2010
,
 
lists
 
relevant
 
legislative
 
decision making
 
provisions
 
to
 
which
 
section
 
14
 
applies.
Section 14, 
Climate Change Act 2010
.
Brett Young M 2015, 
From commitment to culture: The 2015 review of the Charter of Human Rights and Responsibilities Act 2006
, Melbourne, September, p. 22.
Section 38(1), 
Charter of Human Rights and Responsibilities Act 2006
. Section 4, 
Charter of Human Rights and Responsibilities Act 2006
.
United
 
Nations
 
Convention
 
on
 
Access
 
to
 
Information,
 
Public
 
Participation in Decision Making and Access to Justice in Environmental Matters, opened
 
for
 
signature
 
25
 
June
 
1998,
 
2161
 
UNTS
 
447
 
(entered
 
into
 
force
30 October 2001).
For example, requiring equal distribution of burdens from 
environmental pollution 
and equal access to the public health benefits of a clean environment, including consideration of impacts of policy and decisions on future generations, Environmental Justice 2010, 
Friends of the Earth
, London, 
http://www.foei.org/wp-content/uploads/2014/01/environmental_
 justice.pdf (accessed 10 March 2016).
For example, requiring access to fair treatment through environmental regulation, including processes for complaints, review and redress, see Restorative Justice Online, 
www.restorativejustice.org/(accessed
 24 February 2016).
Sections 9, 13, 17, 19, 
Charter of Human Rights and Responsibilities
Act 2006
.
Brett 
Young 
M 
2015, 
From commitment to culture: The 2015 review of the Charter
 
of
 
Human
 
Rights
 
and
 
Responsibilities
 
Act
 
2006
,
 
Melbourne,
 
p.
 
243.
Brett Young M 2015, 
From commitment to culture: The 2015 review of the Charter of Human Rights and Responsibilities Act 2006
, Melbourne, pp. 224–5.
Parliament of Victoria Scrutiny of Acts and Regulations Committee 
2011, 
Review of the Charter of Human Rights and Responsibilities Act 2006
, Melbourne, p. ix.
Principle
 
10,
 
Rio
 
Declaration
 
on
 
Environment
 
and
 
Development,
 
June
 
1992.
Australian Panel of Experts on Environmental Law 
2015, 
Next Generation of Australia Environmental Law: Introductory 
Paper
, 
p. 
27.
Victorian Parliament, Hansard, Legislative Assembly, 27 May 2004, p. 1553, [Hulls].
Eamonn Moran QC, ‘Fourth Memorandum of Advice’, p. 13. Eamonn Moran QC, ‘Fourth Memorandum of Advice’, p. 14.
Dual Gas Pty Ltd v Environment Protection Authority 2012
, VCAT 308.
Dual Gas Pty Ltd v Environment Protection Authority 
2012
, 
VCAT 
308, paras. 
111– 
2.
Dual Gas Pty Ltd v Environment Protection Authority 
2012
, 
VCAT 
308, para. 
118.
Dual Gas Pty Ltd v Environment Protection Authority 
2012
, 
VCAT 
308, para. 129.
Dual Gas Pty Ltd v Environment Protection Authority 
2012
, 
VCAT 
308, para. 
107.
The Hon. Justice Brian J Preston 
2011, 
Enforcement of Environmental and Planning Laws in New South Wales
, The Law and Sustainability Symposium, March, p. 18.
Section 104, 
Environment Protection Act 1993 
(SA).
Section
 
252,
 
Protection
 
of
 
the
 
Environment
 
Operations
 
Act
 
1997
 
(NSW). Section
 
505,
 
Environmental
 
Protection
 
Act
 
1994
 
(Qld).
Oshlack
 
v
 
Richmond
 
River
 
Council
 
(1998)
 
193
 
CLR
 
72,
 
106
 
[89].
 
Note
 
that he
 
was
 
dealing
 
with
 
an
 
Act
 
of
 
a
 
different
 
name.
42 U.S. Code § 7604 – Citizen suits, 
http://uscode.
 house.gov/view.xhtml?req=granuleid:USC-prelim-title42- section7604&num=0&edition=prelim (accessed 10 March 2016).
33 U.S. Code § 1365 – Citizen suits, 
http://uscode.house.
 gov/view.xhtml?req=granuleid:USC-prelim-title33- section1365&num=0&edition=prelim (accessed 10 March 2016).
For
 
the
 
purposes
 
of
 
the
 
EP
 
Act,
 
this
 
should
 
have
 
the
 
same
 
meaning
 
as for
 
third
 
party
 
rights
 
for
 
review
 
of
 
regulatory
 
decisions
 
under
 
the
 
EP
 
Act.
Section 104(7), 
Environment Protection Act 1993 
(SA). Section 104(8), 
Environment Protection Act 1993 
(SA).
Justice Kevin Bell, President 
VCAT 
2008, 
The role of 
VCAT 
in a changing world:
 
the
 
President’s
 
review
 
of
 
VCAT
,
 
Speech
 
delivered
 
to
 
the
 
Law
 
Institute of
 
Victoria,
 
4
 
September,
 
p.
 
2.
Australian Panel of Experts on Environmental Law 
2015, 
Next Generation of Australia Environmental Laws, 
Introductory 
Paper, 
p. 25.
The Strategy Shop 
2015, 
Report on Submissions to the EPA Inquiry
, Melbourne, December, p. 66.
The Strategy Shop 
2015, 
Report on Submissions to the EPA Inquiry
, Melbourne, December, p. 66.
EPA 
Victoria 
2013, 
Environmental Citizenship Strategy
, Melbourne. 
EPA 
Victoria 
2013, 
EPA Victoria Engagement Policy
, Melbourne, p. 5.
Section 67D, 
67AC (2)(c), 
Environment Protection Act 
1970
; EPA 
Victoria 
2013, 
Environmental Citizenship Strategy
, Melbourne.
) (
2
) (
35
) (
3
) (
36
) (
4
5
) (
37
) (
6
) (
38
39
) (
7
) (
40
41
) (
8
) (
42
43
44
) (
9
) (
10
) (
11
) (
45
) (
12
) (
13
) (
46
) (
14
) (
15
) (
47
) (
48
) (
16
17
) (
49
) (
18
) (
50
) (
19
) (
51
52
) (
20
) (
21
) (
53
) (
22
) (
54
55
56
57
) (
23
) (
24
) (
58
) (
25
) (
59
) (
60
) (
61
) (
26
) (
62
63
64
65
) (
27
) (
28
) (
66
) (
67
) (
29
) (
68
) (
30
) (
69
70
71
) (
31
) (
72
) (
32
) (
73
) (
74
) (
75
76
77
) (
33
)

[image: ]

 (
151
) (
CHAPTER 8
RESPONDING 
TO 
THE 
CHALLENGE 
OF 
CLIMATE 
CHANGE
)

 (
152
) (
INDEPENDENT INQUIRY INTO THE EPA
) (
RESPONDING 
TO 
THE CHALLENGE OF 
CLIMATE 
CHANGE
) (
8.1  Introduction
The Victorian Government’s response to the 
2013 
State of the Environment Report stated that the inquiry would consider the 
EPA’s 
role in regulating greenhouse gas emissions.
1 
According to our term of reference, ‘Victoria’s environment protection approaches need to be ready to deal with  the range of human and environmental impacts and challenges we expect to face in the
 
future’.
Climate change is the most significant environmental issue we face and a quintessential example of such future challenges.
) (
Greenhouse gas emissions reduction is a complex policy issue for the Victorian Government for several reasons:
) (
•
) (
The Commonwealth Government determines Australia’s greenhouse gas emissions reduction targets and the actions to achieve these targets. Victorian Government action to reduce the state’s emissions will contribute to meeting the national target rather than deliver additional reductions in atmospheric greenhouse gas concentrations.
Stakeholders have different views about the Victorian Government’s role in reducing emissions. Environment groups generally support strong action by the Victorian Government, but many business groups contend that emissions reduction should be the sole responsibility of the Commonwealth Government.
There can be tensions between reducing greenhouse gas emissions and encouraging growth  in economic activity and employment. In some instances – such as deploying renewable energy or improving energy efficiency – emissions reduction can be achieved while driving economic growth. In contrast, other activities – such as using brown coal to generate electricity or to produce fertiliser, gas or liquid fuels – will increase economic activity and employment, but also increase Victoria’s greenhouse gas emissions in the absence of technologies or processes to mitigate these
 
emissions.
) (
•
) (
•
) (
KEY MESSAGES
Climate change is the most significant environmental issue we face – its importance was a resounding theme in consultations and in submissions.
The Victorian Government is committed to reducing the state’s greenhouse gas emissions.
The EPA’s primary tool for regulating greenhouse gas emissions – the state environment protection policy (Air Quality Management) – is not effective in its current form.
The EPA needs clear direction from government regarding its role in regulating greenhouse gas emissions and the settings it applies to duty holders.
New statutory instruments to manage greenhouse gas emissions should be developed through a whole-of-government process that includes advice from the EPA.
)
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This policy context creates a difficult operating environment for the EPA. And these difficulties will only intensify as pressure mounts for Victoria to transition to a low carbon economy.
) (
For this inquiry, we considered the significance of climate change and examined the EPA’s role in regulating greenhouse gas emissions. We drew on what we heard from stakeholders, as well as the findings and recommendations of the 
Independent Review of the Climate Change Act 2010
2  
where relevant.
) (
8.2  Climate change – the most significant environmental issue we
 
face
Climate change is the most significant environmental issue we face. The Paris Agreement – adopted by Australia and other nations in December 
2015 
– stated 
‘… 
climate change represents an urgent and potentially irreversible threat to human societies and the planet and thus requires the widest possible cooperation by all countries.’
3 
Countries, including Australia, agreed to hold 
‘… 
the increase in global average temperature to well below 2°C above pre-industrial
 
levels
and [to pursue] efforts to limit the temperature increase to 1.5°C above pre industrial levels.’
4 
Achieving this outcome will require deep reductions in emissions including decarbonisation of energy production and use.
) (
Climate change was also an important issue for many stakeholders to our inquiry:
) (
… climate change is the largest environmental challenge that the state and the planet faces. 
(Environment Victoria submission, p. 5)
) (
… climate change is by far the biggest environment challenge. 
(Brooklyn Residents Action Group submission, p. 5)
) (
… climate change is the greatest threat to Victoria’s environment … 
(Monash Business School, Monash University submission, p. 5)
) (
Climate change is an issue of global significance … 
(AGL Energy submission, p. 4)
) (
… 
the 
dire 
threat that 
climate change 
poses 
to 
a 
liveable environment. 
(Surf Coast 
Air 
Action 
submission, p. 
2)
) (
8.3  Commonwealth and Victorian government roles in emissions
 
reduction
The Commonwealth Government is responsible for setting Australia’s greenhouse gas emissions reduction targets and for implementing policy to achieve these targets. Its current target is
to reduce emissions by 
26–28 
per cent below 2005 levels by 2030. Action by the Victorian Government to reduce Victoria’s emissions occurs within the context of this national target. If the Victorian
 
Government’s
 
actions
 
reduce
 
the
 
state’s
 
emissions
 
beyond
 
the
 
level
 
that
 
would
 
result
 
from Commonwealth Government policy alone, this will simply change the distribution of emissions reduction across Australia. That is, greater reductions in Victoria will mean that smaller reductions are needed in other jurisdictions for Australia to meet its
 
target.
)
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) (
There was no consensus among inquiry stakeholders about Victoria’s role in greenhouse gas emissions reduction. Environment groups considered the Victorian Government – most likely via the EPA – should regulate greenhouse gas emissions, but many business groups, including peak bodies, argued that greenhouse gas mitigation policy should be left to the Commonwealth Government.
) (
The new Victorian Government has made it clear that it wishes to once more be a leader on climate change and we see the EPA as a crucial organisation to
 
help
achieve this aim …. That addressing climate change and in particular the emission of greenhouse gases from power generation, industry and transport become a top priority and core function of the EPA. 
(Lighter Footprints submission, pp. 3–4)
) (
It is unacceptable that the EPA, as the state body responsible for regulation of pollution and the environmental impacts of industry, does not have a meaningful and powerful role in the regulation of carbon pollution. 
(Environmental Justice Australia submission, p. 17)
) (
… the MCA does not support state-based climate change policies and legislative regimes because they are at best inefficient and at worst ineffective and counterproductive. 
(Minerals Council of Australia – Victoria submission, p. 6)
) (
Mitigating greenhouse gas emissions is primarily a national issue requiring a coherent national approach. 
(Australian Industry Group submission, p. 7)
) (
While Victorian actions will not affect the total concentration of greenhouse gas emissions in  the atmosphere, the Victorian Government may seek to reduce the state’s emissions in line with state-specific
 
objectives:
) (
•
) (
Transitioning
 
to
 
a
 
low
 
carbon
 
economy
 
–
 
Victoria’s
 
long
 
term
 
economic
 
interests
 
may
 
best be
 
served
 
by
 
efforts
 
to
 
reduce
 
the
 
state’s
 
emissions
 
at
 
a
 
scale
 
and
 
pace
 
beyond
 
that
 
driven
 
by
Commonwealth
 
Government
 
policy.
 
Analysis
 
consistently
 
finds
 
that
 
strong
 
early
 
action
 
lowers
 
the cost
 
of
 
transitioning
 
to
 
a
 
low
 
carbon
 
economy.
 
The
 
Stern
 
Review,
 
for
 
example,
 
concluded
 ‘… 
early action
 
…
 
will
 
avoid
 
the
 
risk
 
and
 
costs
 
of
 
bigger
 
cuts
 
later.
 
The
 
longer
 
action
 
is
 
delayed,
 
the
 
harder it
 
will
 
become.’
 
The
 
review
 
also
 
concluded
 
that
 
the
 
‘…
 
smooth
 
transition
 
to
 
a
 
low
 
[greenhouse
 
gas] environment
 
with
 
early
 
action
 
to
 
reduce
 
emissions
 
is
 
likely
 
to
 
limit
 
adjustment
 
costs.’
5
) (
Similarly, the Climate Change Authority noted 
‘… 
early action is critical to limit future costs  and maintain the feasibility of limiting temperature increases … delaying emissions
 
reductions:
increases the rate of emissions reductions (‘decarbonisation rates’) that will be necessary in the future; and increases costs of meeting emissions targets.’
6
Creating certainty for business and investors 
– Well-designed and consistently applied action by the Victorian Government can increase certainty for business and investors. Policy uncertainty at both the Commonwealth and state level undermines business confidence in making decisions to reduce emissions and to invest in renewable energy.
) (
•
) (
National climate change mitigation policy has, and continues to be, uncertain. A national carbon pricing scheme was introduced in 2012 only to be repealed in 2014. Details of the current Commonwealth Government’s intentions regarding the Emissions Reduction Fund – and,
in particular, its Safeguard Mechanism – remain uncertain. The Renewable Energy Target was amended following a period of substantial uncertainty about its future. Further, details of the Federal Opposition’s intention to reintroduce an emissions trading scheme are yet to be announced.
)
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) (
Victorian climate change policy has also been subject to uncertainty and change. The 
Climate Change Act 2010 
was introduced, reviewed and amended. The EPA’s Environment and Resource Efficiency Plans (EREP) program was terminated earlier than scheduled following
a Council of Australian Governments review of the complementarity of emissions reduction programs in the light of a national carbon pricing scheme. Energy efficiency policies and measures have come and gone and support for renewable energy has waxed and waned, depending on the policy of the government of the day.
Stimulating innovation 
– Victorian Government policies and programs to drive emissions reductions can increase the opportunity for new technologies to penetrate the market. They can stimulate business to do new things in new ways, which improves business productivity and profitability, creates jobs and increases economic activity.
Mitigating reputational risk to Victoria 
– Globally, consumers – including businesses across supply chains – are increasingly demanding more sustainable products and services, and greater transparency in the sourcing and content of business inputs. In this context, Victoria’s greenhouse gas-intensive electricity sector is a potential source of reputational risk for Victorian exporters. Action by the Victorian Government to reduce the emissions intensity of the electricity sector can mitigate this
 
risk.
Encouraging greater ambition at the national level 
– Strong Victorian Government action  to reduce emissions may encourage the Commonwealth Government to strengthen Australia’s emissions reduction target (which some commentators consider is insufficient for
 
Australia
to play its full part in limiting the increase in global average temperature to well below 2°C).
7 
Victorian leadership may also encourage other states and territories to follow suit, thereby providing further encouragement for stronger commitments at the national level.
) (
•
) (
•
) (
•
) (
8.4  The 
EPA’s 
role in regulating greenhouse gas
 
emissions
The EPA currently regulates greenhouse gas emissions. Its power to do so is established under the EP Act and by obligations set out in the Climate Change Act (box 8.1).
) (
We note that the Independent Review of the Climate Change Act 
2010 
recommended reinstating the 
EPA’s 
power to regulate greenhouse gas emissions from the facilities it regulates for the purposes of achieving a long term emissions reduction target.
8 
It is important to recognise that the 
EPA 
currently has the power to regulate emissions irrespective of whether or not the Climate Change Act is
 
amended.
) (
The EPA regulates greenhouse gas emissions in accordance with the provisions of statutory policy,
9 
primarily the State Environment Protection Policy (Air Quality Management) [SEPP (AQM)]. The EPA also regulates greenhouse gas emissions from landfills under the Waste Management Policy (Siting, Design and Management of Landfills). However, as landfills contribute only 1.2 per cent of Victoria’s total greenhouse gas emissions,
10 
the discussion in this section focuses on the SEPP (AQM).
)

 (
156
) (
INDEPENDENT INQUIRY INTO THE EPA
) (
BOX 8.1 
EPA’S LEGISLATIVE POWERS TO REGULATE GREENHOUSE GAS EMISSIONS
Powers under the Environment Protection Act
The EP Act gives the EPA the power to regulate greenhouse gas emissions under the following provisions:
Powers to recommend policy or regulations in relation to greenhouse gas emissions The 
EPA
 
can:
recommend to the Governor in Council to make statutory policies and regulations to regulate the emission and discharge of greenhouse gas substances to
 
reduce
harm to the environment (section 13(1)(ga))
recommend regulations
 
including:
prohibiting or regulating the emission or discharge of greenhouse gas substances into the
 
environment;
prescribing standards for the emission or discharge of greenhouse gas substances into the environment, including emission intensity standards and maximum levels of emission of greenhouse gas substances;
 
and
prescribing conditions under which greenhouse gas substances may be emitted or discharged into the environment (section
 71(1)(fab)-(fad)).
Power to regulate greenhouse gas as
 
‘waste’
the definition of waste includes ‘any greenhouse gas substance emitted or discharged into the environment’ (section
 4)
the 
EPA 
can regulate greenhouse gases as a waste via works approvals and licences (sections 
19A 
and
 
B)
other ‘Powers, duties, and functions’ of the 
EPA 
may be applicable to regulating emissions of greenhouse gases as a 
waste (for example, 
sections
 
13(1)(b), 
(ca), (cc), (d), 
(n), 
(na) 
and
 
(p)).
Other
The EPA has power to implement economic measures to provide incentives to avoid or minimise environmental harm (where the definition of ‘environment’ includes climate) (section 19AA). This includes tradeable emissions schemes (section 19AB).
)
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8.4.1  Using the SEPP (AQM) to regulate greenhouse gas emissions
Government establishes statutory policies such as the SEPP (AQM) via the Governor in Council. The EPA then implements these regulatory tools. Currently, the provisions of the SEPP (AQM) that relate
to regulating greenhouse gas emissions are problematic because they are expressed in qualitative rather than quantitative terms:
) (
•
) (
Clause 33 
– (1) Generators of emissions of greenhouse gases must manage their emissions in accordance with the provisions of Clauses 18 and 19; and … (3) The Authority will apply (any) protocols (for environmental management relating to greenhouse gas emissions) to generators of emissions subject to works approvals and licences, and in assessing the potential impacts of other development proposals.
Clause 18 
– … generators of emissions include: (a) those who operate or manage sources of emissions, or undertake activities that generate emissions or result in the generation of
emissions; and … (3) Generators of emissions must: (a) manage their activities in accordance with the aims, principles and intent of the policy; (b) pursue continuous improvement in their environmental management practices and environmental performance; and (c) apply best practice to the management of their emissions …
Clause 19 
– (1) A generator of a new or substantially modified source of emissions must apply best practice to the management of those emissions.
) (
•
) (
•
) (
We examined the EPA’s current approach to applying these provisions for three broad categories of emissions sources.
) (
Obligations under the Climate Change Act
Under the Climate Change Act, the 
EPA 
has an obligation to consider emissions as part of its routine decision making. Section 
14 
of the Act requires the 
EPA 
to have regard to 
‘… 
the potential contribution to Victoria’s greenhouse gas emissions’ when making decisions or taking actions set out in Schedule 1 of the Climate Change Act – specifically with respect  to recommendations by the 
EPA 
relating to state environment protection policy; waste management policy; the issuing of works approvals; and licensing of scheduled premises. Section 
14(4) 
of the Climate Change Act specifies that 
‘… 
in having regard to the potential contribution to Victoria’s greenhouse gas emissions, the relevant considerations are
 
…
potential short and long term greenhouse gas emissions; direct and indirect greenhouse gas emissions; increases and decreases in greenhouse gas emissions; and cumulative impacts of greenhouse gas emissions’.
Section 15 of the Climate Change Act states that the Minister responsible for the Act may issue guidelines about the scope and application of the requirements of section 14, but to date no such guidelines have been issued.
)
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Emissions from potential new sources that are subject to Scheduled Premises Regulations
Potential 
new sources 
of 
emissions 
at 
premises that 
are 
subject 
to 
Environment 
Protection (Scheduled
 
Premises
 
and
 
Exemption)
 
Regulations
 
2007
 
must
 
obtain
 
a
 
works
 
approval
 
and
 
a
 
licence for 
their intended operations. 
The 
EPA’s 
Works Approval Application Guideline requires that applicants pursue best 
practice for 
energy use 
and 
greenhouse emissions, 
which 
is 
consistent 
with the 
SEPP 
(AQM). Requirements 
for 
energy use 
and 
greenhouse gas 
emissions
11 
are 
threshold- based. Applicants 
whose 
proposed works will use 
more than 
10 
terajoules 
of 
energy 
per 
year 
or 
result 
in more than 
1,000 tonnes 
of carbon 
dioxide 
equivalent 
emissions 
(CO2-
e
) 
per 
year 
in 
energy and/or 
non-energy 
related greenhouse gas emissions must undertake 
a more 
detailed assessment 
of
 
best
 
practice
 
options
 
than
 
applicants
 
whose
 
proposed
 
works
 
fall
 
below
 
these
 
thresholds.
) (
The concept of best practice has proven problematic, as reflected in the Victorian Civil and Administrative Tribunal’s (VCAT) hearing of the Dual Gas case (box 8.2). Best practice is qualitative rather than quantitative, and so does not provide clear direction for the EPA regarding the requirements it must place on new sources of greenhouse gas emissions that are subject to works approval and licensing.
) (
BOX 8.2 
VCAT – THE DUAL GAS CASE
In 
2012, 
VCAT 
conducted a case regarding the 
EPA’s 
works approval for Dual Gas 
Pty 
Ltd’s 
plans to develop a 
600 
megawatt power station in the Latrobe 
Valley. 
The power station  was to use a mix of natural gas and gasified brown coal. The emissions intensity of the plant would be 39 per cent less than the average emissions intensity of existing brown coal power stations in the 
Valley, 
but still substantially higher than, for example, a combined cycle gas power station or renewable electricity. The 
EPA 
granted a works approval permitting the power station to be built, but with a capacity of 
300
 
megawatts.
Four objectors, including Environment Victoria, sought a review of this decision by 
VCAT  
on the grounds that the power station project would be inconsistent with the SEPP
 
(AQM).
Dual Gas objected, seeking a restoration of the full capacity. VCAT found that the Dual Gas project complied with SEPP (AQM) requirements, noting that the project met the requirement for ‘best practice’ having regard to the definition of best practice in the SEPP (AQM) and comparable industry activity. VCAT noted that ‘best practice’ does not require a comparison with all other types of electricity generation.
VCAT 
determined that the Dual Gas project could proceed at a capacity of 600 megawatts subject
 
to
 
conditions,
 
including
 
a
 
condition
 
that
 
‘effectively
 
prevents
 
the
 
[Dual
 
Gas
 
project]
 
from commencing
 
until
 
the
 
retirement
 
of
 
an
 
equivalent
 
amount
 
of
 
higher
 
[greenhouse
 
gas
 
emissions 
intensity] 
generation capacity in Victoria is 
secured’. 
VCAT 
noted 
‘Although 
such a condition 
was
 
opposed
 
by
 
Dual
 
Gas,
 
through
 
the
 
condition
 
the
 
[Dual
 
Gas
 
project]
 
will
 
more
 
demonstrably 
lead to a nett reduction in 
overall 
[greenhouse 
gas] 
emissions from electricity generation in Victoria,
 
and
 
more
 
clearly
 
facilitate
 
the
 
transition
 
to
 
a
 
lower
 
emissions
 
energy
 
sector’.
12
Importantly from the perspective of the inquiry, 
VCAT 
also noted that the task of considering 
‘… 
whether the use of the works proposed for the [Dual Gas project] will be inconsistent  with the SEPP (AQM) or can be made consistent through the imposition of appropriate works approval conditions … is made harder here because the SEPP (AQM) contains some provisions that are qualitative rather than quantitative. Some provisions of the SEPP
 
(AQM)
adopt or apply broader based environmental objectives and policies, at a time when some of those policies are themselves in a dynamic state of change or political uncertainty’.
13 
Indeed, there were changes in policy positions of both the Australian and Victorian governments during the proceedings.
)
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) (
This issue can be expected to become more prominent as pressure mounts for Victoria to transition to a low carbon economy. The EPA will continue to consider applications for works approval and licences from activities that will contribute to economic growth and employment, but which may also generate significant volumes of greenhouse gas emissions.
) (
Emissions from existing sources that are subject to Scheduled Premises Regulations
The SEPP (AQM) requires that existing sources pursue continuous improvement and apply best practice in managing emissions, but this requirement has limited practical application for existing operations. As noted above, the requirement is qualitative. Further, many existing business operations cannot improve their environmental performance without replacing equipment or processes. Given these problems, the EPA currently does not require existing licensees to actively seek to reduce their energy use or greenhouse gas emissions.
14
) (
However, this was not always the case. In the 2000s, the EPA played a significant role in driving energy efficiency improvement through the EREP program and its predecessor, the Industry Greenhouse Program.
15 
Victoria’s top 250 users of energy and water were subject to the EREP program – approximately half of these 250 entities were scheduled premises and half were
not. These 250 entities were required to undertake energy audits and to implement energy efficiency improvements with a payback of up to three years. The government repealed the EREP provisions in the EP Act in 2013 following a Council of Australian Governments review of Commonwealth, state and territory climate change programs to determine their complementarity with the Commonwealth’s carbon pricing regime.
) (
Emissions from activities that are not scheduled premises
All businesses across all sectors of the economy – and all households – give rise to greenhouse gas emissions. The vast majority of Victoria’s approximately 500,000 businesses are not covered by Scheduled Premises Regulations; nor are any households. Currently, the EPA does not address greenhouse gas emissions from premises and activities that are not scheduled premises.
16
) (
8.4.2  Providing clear direction for the EPA in its regulation of greenhouse gas emissions
The discussion above highlights the need for statutory policy settings that provide clear direction for the 
EPA 
on its role in regulating greenhouse gas emissions and in framing obligations on duty holders. As pressure grows for deep cuts to be made in Australia’s and Victoria’s emissions consistent with Australia’s commitments under the Paris Agreement, the need for clarity of direction for the 
EPA 
will become more
 
pressing.
) (
The EPA’s task in the future will be further complicated where projects being assessed for works approval and licensing involve novel technologies or processes, such as potential new uses of brown coal (for example, conversion to liquid fuels, gas, hydrogen and fertilisers). Some of these uses may be proposed at a commercial scale, while others – given the novelty of the technology
– may be at a research, development and demonstration scale. Clear direction from government regarding the obligations to be required of duty holders will be critical (box 8.3).
) (
Climate change is a complex policy issue. We recognise that climate change policy objectives, and the choice of instruments for pursuing these objectives, are matters requiring a whole-of- government approach (as discussed in chapter 7).
) (
On the specific question of the EPA’s role in regulating greenhouse gas emissions, this whole-of- government process must consider two issues.
)
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First, whether and in what circumstances the government wants to use regulation by the EPA to reduce greenhouse gas emissions. The Victorian Government has a range of policy instruments it can use to reduce the state’s emissions:
) (
The EPA has a critical role to play in regulating [greenhouse gas] emissions, but the EPA’s regulatory powers are not the only option available to government to deliver long term emissions reduction targets. Additional regulatory and non-regulatory options are available and depend on the sectors the Government wishes to prioritise for emissions reduction – for example, stationary energy and transport. This is
a policy decision that will be informed by factors including the long term emissions reduction target. It also will be important to consider the comparative efficiency and effectiveness of regulatory and non-regulatory approaches.
) (
The Government, through the department pledge approach, should explore which sectors it wishes to prioritise for emissions reduction and determine the most efficient and effective options to deliver these reductions. This analysis must include both regulatory and non-regulatory mechanisms.
17
) (
In determining a preferred policy instrument or package of instruments, relevant considerations will include:
) (
•
) (
the level of ambition for emissions reduction it wishes to pursue – policy instruments should be capable of meeting the government’s emissions reduction goals
the sources of emissions from which reductions are sought – different policy instruments may be required for different sources
the relative effectiveness and efficiency of different instruments, including non-regulatory instruments, with regulatory instruments assessed via a regulatory impact statement
(or equivalent)
18
whether the Victorian Government wishes to act independently or to pursue action in cooperation with other states (in which case, policy instruments must be capable of operating across state borders or being harmonised).
) (
•
) (
•
) (
•
) (
We recognise that in deciding these issues, the Victorian Government must account not only for its climate change-related objectives, but also for the economic costs and benefits of actions taken to reduce the state’s emissions.
) (
BOX 8.3 
NEW USES OF BROWN COAL
The 
EPA 
will be required to consider applications for works approval for projects involving new uses of brown coal such as fertiliser, gas, hydrogen and liquid fuels. Under the current SEPP (AQM), the 
EPA 
is required to consider what constitutes best practice in managing greenhouse gas emissions from these activities. 
To 
provide greater clarity of direction for  the EPA, the Victorian Government must determine what, if 
any, 
conditions to impose on these activities. For example, will the government require that the activities simply be carbon capture and storage-ready or will they be approved only if carbon capture and storage is installed at the outset or within a finite period? Will the activities be required to fully offset greenhouse gas emissions – including any residual emissions if carbon capture and storage is installed – using carbon credits and, if so, what is an acceptable
 
offset?
)
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Second, if the Victorian Government determines it will use regulation by the EPA to pursue emissions reductions, it must consider the details of the regulatory tools that the EPA will be required to implement.
) (
Our analysis highlighted the deficiencies of using the SEPP (AQM) to manage greenhouse gas emissions. The recent 
Independent Review of the Climate Change Act 2010 
supported our view:
) (
The IRC believes the current provisions of the SEPP (AQM) are inadequate for achieving meaningful emissions reductions commensurate with recommendations made
 
elsewhere
 
in
 
this
 
report
 
and
 
consistent
 
with
 
the
 
Government’s
 
commitment
 
to being
 
a
 
national
 
leader
 
on
 
climate
 
change.
 
The
 
SEPP
 
(AQM)
 
should
 
be
 
amended
 
– or
 
new
 
statutory
 
policy
 
introduced
 
–
 
to
 
address
 
these
 
limitations.
19
) (
Further, the review’s recommendation 26 (4) states:
) (
The following questions are relevant in determining the scope and nature of new regulatory tools – which could take the form of a new statutory instrument dedicated to managing greenhouse gas emissions. As discussed in chapter 7, we consider that the EPA should be involved in whole-of-government processes to consider these high level policy questions.
) (
Where might regulation by the EPA be most effective and practicable?
Regulation by the EPA is likely to be most effective when it has a point of leverage to implement the regulation, such as scheduled premises. In contrast, it is unlikely to be practical for the EPA to regulate emissions from the following sources:
Non-scheduled activities, which include households and small businesses 
(of 
which there are more than 400,000 in Victoria). It will not be practical or cost effective for the 
EPA 
to regulate these
 
activities.
Sources whose emissions are best managed nationally – this is particularly relevant where uniformity of national standards is important, as is the case, for example, with fuel economy/ emissions standards for motor vehicles.
) (
What factors should be considered in framing new regulatory tools?
Relevant factors in framing new regulatory provisions include:
How stringent would emissions intensity limits or standards
 
be?
Would the same regulatory requirements be applied to existing and new
 
sources?
Might regulation be pursued through economic
 
measures?
Would flexibility be allowed in meeting regulatory
 
requirements?
Could new regulatory provisions coexist with Commonwealth Government carbon
 
policy?
) (
These factors are discussed in the case study below.
)
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CASE STUDY – REGULATING GREENHOUSE GAS EMISSIONS FROM POWER STATIONS
Meeting the Paris Agreement’s objective of limiting the increase in global average temperature to well below 2°C will require deep reductions in emissions – including from the electricity sector which produces 50 per cent of Victoria’s total emissions (figure 8.1).
FIGURE 8.1 
VICTORIA’S GREENHOUSE GAS EMISSIONS 2013 (EXCLUDING LAND USE, LAND USE CHANGE AND FORESTRY)
1)    How stringent might standards for NEW power stations be?
What standards for new power stations are applied elsewhere?
The 
Independent Review of the Climate Change Act 2010 
identified the US EPA and the Canadian Government (under the 
Canadian Environmental Protection Act 1999
) as examples the Victorian Government might consider in regulating power station emissions:
US 
EPA 
– The Clean Power Plan includes emissions limits for new coal and new natural gas power stations. For coal, the emissions limit is approximately 0.64 tonnes of carbon dioxide equivalent emissions per megawatt hour (CO2-
e
/MWh) and is based on a new highly efficient supercritical pulverised coal unit with partial (20 per cent) carbon capture and storage 
(CCS). 
For natural gas, the emissions limit is approximately 0.45 tonnes CO2-
e
/MWh.
20
Canada 
– The performance standard for any new power station is set at the emissions intensity level of natural gas combined cycle technology and is fixed at 0.42 tonnes CO2-
e
/MWh.
21
)
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What are the implications of these approaches in a Victorian context?
The implications for Victoria would depend on the level at which emissions intensity limits for new power stations were set. Limits in line with those of the US and Canada would effectively preclude the construction of a new brown coal power station that was not fitted with CCS
to capture a substantial proportion of emissions. A new combined cycle natural gas power station could be constructed – however, given the need to transition to a decarbonised electricity sector by mid-century, gas-fired power stations will need to be retrofitted with CCS, or the plant may have to close before the end of its economic life.
2)   How stringent might standards for EXISTING power stations
 
be?
What standards for existing power stations are applied elsewhere?
US EPA 
– the Clean Power Plan includes a complex approach to reducing emissions from existing power stations:
47 
of the 50 US states must develop State Plans that ensure power stations in the
 
state
either individually, collectively or in combination with other measures – achieve interim CO2 performance rates between 2022 and 2029, and final emissions performance rates by
 
2030.
Each state has separate goals, which are expressed in two ways – a rate-based goal (that is, an average emissions intensity limit for a state’s power stations) and a mass-based goal (that is, a limit for the total emissions from power stations in the 
state). 
States can choose which form of goal they use in developing their State
 
Plan.
The 2030 rate-based goals of the 
47 
states lie in the range of approximately 0.35 to 0.59 tonnes CO2-
e
/MWh. The lower limit is based on states that have only natural gas power stations while the upper limit is based on states that have only coal/oil power stations. For example, Kentucky – where coal fuelled 92 per cent of net electricity generation in
 
2014
has a rate-based goal for 2030 of 0.58 tonnes CO2-
e
/MWh. Its power sector’s average emissions rate in 
2012 
was 0.98 tonnes CO2-
e
/MWh and its projected emissions intensity  in 2020 without the Clean Power Plan is 0.81 tonnes CO2-
e
/MWh. The mass-based goal for Kentucky represents a 
31 
per cent reduction in power sector emissions by 2030 compared with
 
2012.
States have flexibility in how to pursue their State Plan – for example, emissions trading between states; demand-side energy efficiency improvements; and investment in renewable
 
energy.
Canada 
introduced a provision in regulations under its Environmental Protection Act regarding ‘end-of-life’ coal-fired power stations. The regulations are triggered by power station age. In effect, once a power station reaches 50 years of age, it must meet an emissions intensity level equivalent to a natural gas combined cycle plant – that is, 0.42 tonnes CO2-
e
/MWh.
What are the implications of these approaches in a Victorian context?
The emissions intensity and age profile
22 
of Victoria’s existing brown coal power stations shows Hazelwood power station is close to 50 years of age (figure 8.2). Further, the emissions intensity of all Victorian power stations exceeds 1.2 tonnes CO2-
e
/MWh.
Adopting the Canadian approach would likely result in the withdrawal of Hazelwood in the near term, but it would not trigger action at Yallourn until the early 2030s, Loy Yang A until the late 2030s, and at Loy Yang B until the mid-2040s.
)
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The impacts of imposing a rate-based goal (emissions intensity limits) like that of the US EPA’s State Plans would depend on the rate at which the limits were set. For example, assuming limited ability for Hazelwood and Yallourn to significantly improve their emissions intensity, a limit of less than 1.4 tonnes CO2-
e
/MWh would likely result in the withdrawal of both plants. Adopting limits in line with the US EPA’s final 2030 rate-based goal’s upper limit of 0.59 tonnes CO2-
e
/MWh would likely see the withdrawal of all four Victorian brown coal power stations (assuming retrofitting of CCS is not practicable), even allowing for flexibility by including measures such as energy efficiency improvement and investment in renewable energy. This is because Victoria’s brown coal is much more emissions intensive than the bituminous coal that fuels many US coal-fired power stations.
It is a matter for the Victorian Government to consider not only its climate change mitigation policy objectives, but also the need for orderly transition of the state’s electricity supplies to maintain system reliability and security of supply. In particular, standards (whether age-based and/or emissions intensity-based) and their trajectory over time will need to be tailored to account for the age and emissions profile of the Latrobe Valley power stations. It is beyond the scope of this inquiry to make specific recommendations on this matter.
FIGURE 8.2 
APPROXIMATE AGE AND EMISSIONS INTENSITY OF VICTORIA’S BROWN COAL GENERATORS
Might regulation be pursued through the use of economic
 
measures?
The EP Act enables the EPA to develop economic measures or incentives to avoid or minimise harm to the environment, including tradeable permit/emissions trading schemes.
23 
The Victorian Government has ruled out a state-based emissions trading framework.
24
Would flexibility be allowed in meeting regulatory
 
requirements?
If power stations were subject to greenhouse gas emissions limits, the government might consider whether power station operators will have the flexibility to meet their obligations through, for example, purchasing offsets and, if so, what forms and sources of offsets will be acceptable.
)
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5) Could new regulatory provisions coexist with Commonwealth Government carbon policy?
Climate change policy at the national level is subject to ongoing uncertainty. Within this context, the following points can be made about national and state policies:
EPA 
regulation could coexist with the Commonwealth Government’s Emissions Reduction Fund. 
However, 
businesses subject to 
EPA 
regulations to reduce emissions could not apply for funds from the Emissions Reduction Fund for actions they are obliged by regulation
to undertake.
The Commonwealth Government intends to implement a Safeguard Mechanism
 
from
1 July 2016 that will require Australia’s largest emitters to keep emissions below baseline levels. For the electricity sector, the baseline level of emissions will be set at the highest level of the sector’s emissions over the period 2009–10 to 2013–14. Baselines for individual power stations will also be set at each facility’s highest annual emissions over that period. Individual baselines will come into effect if the sectoral baseline is exceeded. If baselines are exceeded, generators will have a number of options for meeting their obligations, including purchasing Australian Carbon Credit Units to offset emissions above the baseline; and multi-year monitoring to allow a generator to exceed baselines in one year provided average emissions over two or three years are below the baseline.
EPA regulation of emissions could coexist with the Safeguard Mechanism. However, any limits or standards imposed by the EPA that required significant reductions in Victorian power stations’ emissions performance will likely override any limits imposed by the Safeguard Mechanism. It is widely regarded that the Safeguard Mechanism – 
as currently framed 
– will have little effect on business operations because the baselines are set at the highest level of historical emissions over the four years to 2013–14.
EPA 
regulation could coexist with national carbon pricing, irrespective of whether pricing was in the form of an emissions trading scheme or a carbon tax. The level of the carbon price and the stringency of the emissions limits or standards imposed by 
EPA 
regulations will influence which mechanism will be the overriding consideration for a power
 
station.
There is a point at which an emissions intensity limit/standard will trigger the closure of a brown coal power station(s); there is also a carbon price level that would produce the same outcome.
As discussed above, an emissions limit of less than 1.4 tonnes CO2-
e
/MWh may be sufficient for both the Hazelwood and Yallourn power stations to withdraw from operation;
a limit of less than 1.2 tonnes CO2-
e
/MWh may cause both Loy Yang stations to withdraw.
25 
Carbon pricing affects the relative competitiveness of different power stations. The more emissions intensive a power station is (for example, brown coal is more emissions intensive than black coal which is in turn more emissions intensive than gas-fired plant and all are more emissions intensive than renewables), the greater the increase in its operating costs will be if it is required to pay a carbon price. At a certain point, a carbon price will reach
a level at which a power station can no longer compete in the market. The precise level at which this occurs will be influenced by a number of factors and will only become clear when a carbon price is in operation – estimates can be made via electricity market modelling.
Even though national and state measures could coexist, Victorian policy measures should account for national policy settings. This approach is necessary to avoid costly duplication and minimise regulatory burden on business. If the Commonwealth Government introduces carbon policy measures consistent with Australia playing its full part in limiting global warming to well below 2°C, this may negate the need for Victorian
 
measures.
)
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Recommendations
) (
RECOMMENDATION 8.2
Ensure the EPA has the appropriate statutory instruments to give effect to its role in managing greenhouse gas emissions, as determined by government and informed by advice from the EPA.
) (
RECOMMENDATION 8.1
Confirm the nature and extent of the EPA’s role in regulating greenhouse gas emissions within Victoria’s wider whole-of-government policy settings.
)
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, p. 7.
Victorian Government 2015, 
Independent Review of the Climate Change Act 2010
, December.
United Nations Framework Convention on Climate Change   2015,
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in the 
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THE 
EPA’S 
ROLE IN 
EMERGENCY 
MANAGEMENT
) (
9.1  Introduction
While EPA’s primary role is that of an environmental regulator, it also performs a range of functions that extend well beyond this and which involve both the
emergency services and the broader emergency management sector before, during and after emergencies. As such, EPA is an important and valued partner in Victoria’s emergency management sector. 
(Emergency Management Victoria submission, p. 4)
) (
The EPA has responsibilities under, and contributes to, Victoria’s coordinated ‘all hazards, all agencies’ approach to emergency events.
1  
Over recent years it has become increasingly
involved in emergency management events as the pollution and waste impacts of emergencies have been recognised. The Hazelwood mine fire highlighted that timely and decisive advice is needed to support government decision making – and management of risks – and to inform the community of potential health and other impacts.
) (
The 
EPA 
has an important role as a source of expert advice on environmental conditions and risks, and in taking steps to prevent and mitigate risks and harms stemming from pollution and waste. We consider it is most effective and efficient that other agencies with the
 
relevant
experience and capabilities should be left to manage other aspects of emergency management.
) (
KEY MESSAGES
Emergency events have a devastating effect on the Victorian community and the environment. They can trigger major pollution and environmental hazards.
The EPA has a critical role in supporting Victoria’s emergency management response by providing expert advice about pollution and waste impacts to the agencies controlling the emergency response and to the Chief Health Officer.
Consistent with a focus on prevention and resilience, the EPA has a role in identifying and mitigating risks as part of the State Emergency Response Plan.
)
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9.2  Victoria’s ‘all hazards, all agencies’ approach to emergency management
For Victoria, Australia and the world, the Black Saturday bushfires remain etched in our minds because of the death of loved ones, the destruction and displacement of communities and the ongoing lessons we learned as a State out of the
 
disaster.
2
) (
The Black Saturday bushfires of 2009 highlighted Victoria’s extreme vulnerability to natural disasters and the ongoing and critical importance of emergency management.
3
) (
9.2.1  Shared responsibility
The 2010 Victorian Bushfires Royal Commission emphasised the importance of sharing the responsibility for protecting lives during disaster events:
) (
Government’s primary objective should be to maximise the safety and wellbeing of the citizens it represents... In addition, no single group can ensure that communities are safe from the ravages of bushfires in all circumstances: this responsibility
is shared by all levels of government and by fire agencies, communities and individuals, all of whom need to be very well informed and do more to prepare for and respond to fire in their environment.
4
) (
In response, the Victorian Government strengthened its ‘all hazards, all agencies’ approach to emergency management, to ensure relevant agencies support each other during major emergencies.
5  
Under the 
Emergency Management Act 2013
, the Emergency Management
Commissioner coordinates emergency response, supported by Emergency Management Victoria (EMV).
6 
Agencies with specialist skills, such as the EPA, support ‘traditional’ emergency services, as required, across all three phases of emergency: preparedness and prevention, response
and recovery.
) (
Our vision is for the development of safer and more resilient communities across Victoria. To achieve this EMV works in conjunction with communities, government, agencies and business in pursuit of a shared goal. That goal is a sustainable and efficient emergency management system that reduces the likelihood, effect and consequences of emergencies. 
(Emergency Management Victoria submission, p. 3)
) (
In the future, the need to work together will grow as environmental risks are projected to increase. Climate change will, among other things, increase the intensity and frequency of extreme events
– floods, heatwaves and droughts – and increase bushfire risks. With a growing population, more people will be exposed to these risks, and to the environmental impacts of other emergency events (such as stockpile fires or chemical spills).
) (
The EPA will have an important role, as a key technical advisor, to support Victoria’s State Emergency Management Plan. Agencies will need the EPA’s expert advice on pollution and waste issues – and the environmental health implications of emergency events – across all emergency management phases.
) (
Figure 
9.1 
illustrates the 
EPA’s 
advisory role, alongside other 
key 
agencies involved in the ‘all hazards all agencies’ approach, including: ‘traditional’ emergency services (police, fire and the State Emergency Service), DHHS (epidemics, water contamination and relief and recovery), DELWP (some fires, dam safety) and the Department of Economic Development, Jobs, Transport and Resources (animal health and pest outbreaks). Responsibilities for emergencies are allocated according to control and support agency roles (discussed further in the next
 
section).
)
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FIGURE 
9.1 
THE 
EPA’S 
ROLE SUPPORTING 
EMERGENCY 
MANAGEMENT
) (
The EPA’s advice in emergencies must be timely. This was highlighted by the Hazelwood Mine Fire Inquiry, which concluded that the EPA’s monitoring and advice on air quality during the initial phases of the mine fire could have been quicker. To this end, the Inquiry affirmed the government’s ‘intention to clarify future expectations of incident air monitoring and scenarios’.
7 
Role clarity is essential for the EPA to be an effective advisor to other agencies.
) (
9.3  Problems with EPA’s current role
Many 
organisations 
have 
a role in 
emergency management 
in Victoria. Collaboration and
 
clarity
 
of
 
roles
 
and
 
responsibilities
 
between
 
all
 
organisations
 
involved
 
is
 
essential.
8
) (
The EPA is not an emergency management agency. It contains skills that are important in the response to some (but not all) emergencies, and it has a regulatory role if the emergency is a [breach] of the Act or licence. However, the role and resources of the EPA must be appropriately scoped in this area, based on risk... 
(Municipal Association of Victoria submission, p. 22)
) (
Sharing responsibility during an emergency cannot be at the expense of role clarity. The EPA’s specialist skills can be critically important during an emergency, but its role should not be confused with other aspects of emergency response, which are beyond its expertise.
) (
The EPA has defined responsibilities in the Emergency Management Manual Victoria, which includes both ‘control’ and ‘support’ roles (box 9.1).
)
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The 
EPA’s 
current control agency role relates to pollution of inland waters (such as spills and illegal discharges and fish deaths). 
Key 
support agency roles for the 
EPA 
include those in relation 
to: 
hazardous materials spills and leaks, marine pollution and hazardous substances fires. The 
EPA 
may also provide further support during response (such as undertaking environmental impact assessments or air monitoring) and recovery (such as advising on waste disposal and clean up
 
activities).
) (
We consider the EPA’s current control agency role demonstrates a mismatch between tasks and expertise. First, in the rare instance an inland pollution event requires an emergency response, the EPA is often hampered by distance and the lack of onsite equipment to respond. Often, another local agency – fire services, DELWP, State Emergency Service, port authorities or local government – responds instead. Second, nearly all fish death events are from natural causes, which do not require an emergency response. Making the EPA the control agency for these events therefore creates confusion within government and the community about who will respond for no clear benefit.
) (
We also consider there is confusion about the 
EPA’s 
support roles during emergency events, especially with its involvement in incident management and on-the-ground services it is not suited or geared to support. During the Wye River bushfire in December 
2015, 
for example, the 
EPA 
committed significant resources to post-fire incident control, on-ground support for recovery efforts, as well as other activities (such as the local management of risks associated with asbestos and septic tanks). These roles are better managed by emergency response or other locally-based agencies that have the necessary incident management systems, shift rostering arrangements, equipment and local
 
presence.
) (
The EPA’s involvement in these events is often an inefficient use of resources and it may jeopardise how well it performs its core advisory task.
) (
BOX 9.1  
EMERGENCY RESPONSE AGENCY ROLES
9
The Emergency Management Manual Victoria defines control and support agencies as follows:
A 
control agency 
is assigned to control the response activities to a specified type of emergency. The control agency may change as the emergency response progresses or is
 
clarified.
A 
support agency 
provides essential services, personnel, or material to support or assist a control agency or affected persons. A 
key 
support agency has specific skills and resources to support response for a particular type of
 
emergency.
Any agency might be asked to assist in any emergency if it has skills or resources that may contribute to the response.
Roles may change during the lifecycle of an emergency event.
)
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9.4  A refocused role for the EPA
The critical role of EPA in the role of the provision of expert advice, information and data during all phases of emergency management cannot be underestimated. 
(Emergency Management Victoria submission, p. 6)
) (
We consider that the EPA most effectively contributes to emergency management through its specialist technical expertise and that this should be the basis of its role as part of the ‘all
hazards, all agencies’ approach of the State Emergency Management Plan. The EPA’s advisory role should take account of the relative significance of the pollution and waste risk, noting that there will be minor incidents such as spills from vehicle rollovers that can be addressed by local agencies. This approach allows the EPA to focus on dealing with the most challenging and highest pollution and waste risks across all phases of the emergency lifecycle.
) (
Specifically, we recommend reviewing and reallocating the control agency response role for pollution of inland waters. The responsible agencies should have on-the-ground presence in the relevant local area and expertise in incident management. The EPA should continue to advise on pollution impacts and risks if they are present, and take subsequent regulatory action/intervention as relevant.
) (
We also recommend limiting the 
EPA’s 
support role for emergencies to primarily an advisory   role, including in relation to the appropriate monitoring regime to assess risks. An advisory role best uses the tools and capabilities we envisage for the 
EPA 
of the future to prevent or minimise impacts and risks to public health and the environment. The 
EPA 
will still need a round-the-clock capability to provide offsite technical support, but it may not necessarily have a long or any onsite presence. With adequate technology and equipment, the 
EPA 
could receive information remotely from an incident site, send this to experts for analysis, and then communicate its advice on risks back to the State Control Centre and/or incident control at site (figure
 
9.2).
) (
To be effective in this refocused role, the EPA will need:
appropriate technology and protocols to collect and transmit data, including portable air and other monitoring equipment, remote delivery equipment such as drones, high speed data access, and agreed and interoperable data
 
standards
to balance timeliness and the robustness of
 
findings
to collaborate with other scientific and academic peers and networks for specialist
 
input
strong working relationships with emergency services and other important parts of government, such as the Chief Health
 
Officer
to make full use of its in-house expertise, such as the new proposed environmental health group and the Chief Environmental
 
Scientist.
)
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FIGURE 9.2 
THE 
EPA 
USING 
TECHNOLOGY 
TO 
DELIVER 
TARGETED 
ADVICE DURING AN 
EMERGENCY
) (
We also envisage the EPA of the future playing a stronger role in emergency prevention,
10 
as part of its transformation from a post-harm to a pre-harm regulator. This harm prevention and preparedness focus should be reflected across all of the EPA’s activities.
) (
The state has a duty to plan and prepare 
for, 
mitigate, prevent, respond to  and support recovery from emergencies. Government, across a wide range
 
of
Ministerial portfolios, develops legislation, plans and implements risk reduction programs. [including] programs that reduce the instance, severity and consequence of emergencies.
11
) (
Table
 
9.1
 
summarises
 
the
 
emergency
 
management
 
support
 
roles
 
for
 
our
 
proposed
 
EPA
 
of
 
the
 
future.
) (
Even with these changes, we expect the EPA’s emergency management role will be greater than its traditional role. This increased role is unfunded, and will place pressure on the EPA’s ground staff and applied science resources. To be effective, the EPA will need sufficient resources and equipment to deploy or have others deploy on its behalf. Funding for the EPA is considered in more detail in chapter 21.
)
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TABLE 
9.1 
PROPOSED 
EPA 
SUPPORT 
ROLES 
IN 
EMERGENCY 
MANAGEMENT
) (
Preparedness and prevention
) (
Regulatory activity: 
Working with, and taking compliance and enforcement action against, duty holders for breach of licence conditions or failure to take reasonable steps to prevent pollution.
) (
Chapter 12 proposes recommendations on strengthening licence conditions and introducing a general duty.
) (
Input into other preventative processes
) (
These include, for example:
) (
Emergency management: 
The EPA provides input into regional planning through Regional Risk Assessment processes run under Regional Emergency Management Committees.
) (
Major Hazard Facilities: 
The EPA has been consulted as part of a current advisory committee process considering land use buffers around Major Hazard Facilities.12 The EPA’s role in managing buffer distances is considered in chapter 10.
) (
Coal Mine Emergency Management Taskforce for the Latrobe Valley: 
The EPA is a member of the taskforce, which aims to ensure that relevant agencies
and operators ‘discharge their responsibilities and have appropriate plans and processes in place to prevent, prepare for, and respond to, any threat of fire in and around the mine area’.13
) (
Working with EMV and other agencies 
to help inform and identify potential risks and preparations.
) (
Response
) (
Offsite monitoring 
if intensity, composition or time impact of effects are serious enough (for example, caused by a fire with a long duration or concerning toxic substances). This requires remote monitoring and data capabilities.
) (
As part of this, 
building capability within emergency services 
to conduct basic monitoring tasks (like the Metropolitan Fire Board’s increased internal expertise in dealing with chemical fires).14 The EPA could analyse the data remotely, to assist with onsite management.
) (
Engaging third party experts to monitor the environment during emergencies, against standards set by EPA, if cost effective to do so and funding arrangements have been agreed.
) (
Maintaining onsite presence 
for serious events until risks are identified and adequately managed.
) (
The 
Chief Environmental Scientist 
advises the Chief Health Officer and others as required.
) (
Increased presence and input if an incident relates to EPA-licensed  premises.
) (
Recovery
) (
Building capability within local governments 
to perform onsite testing and assessment. This could include, for example, inspections of septic tanks and asbestos risks.
) (
Advising DHHS 
on recovery efforts and guidelines as required. For example, this might include working together to advise government on the general health risks of asbestos and the appropriate regime for assessing and monitoring such risks. The proposed environmental health group (chapter 6) could assist with such advice.
More localised agencies such as local governments are best placed to provide specific on-the-ground advice on such matters, unless the issue is particularly complex or high risk.
) (
Undertaking post-event data collection
, including advising on study design, interpretation and data gaps.
) (
Stage
Role
)
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Recommendations
) (
RECOMMENDATION 9.2
Remove the EPA as the control agency responsible for pollution of inland waters, and transfer these responsibilities to appropriate first responders.
) (
RECOMMENDATION 9.1
Confirm the EPA’s role as a technical advisor across the continuum of the State Emergency Response Plan – prevention, response and recovery.
)
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10.1  Introduction
Strong population growth is one of the key trends influencing the EPA’s task today and into the future. It is driving strategic planning activity across government, particularly through the
Metropolitan Planning Authority (MPA, which will soon become the Victorian Planning Authority), the Plan Melbourne Refresh process,
1  
and Infrastructure Victoria.
) (
Population growth will have wide ranging implications for how we, as a community, manage activities
 
and
 
their
 
potential
 
impacts
 
on
 
amenity,
 
public
 
health
 
and
 
the
 
environment
 
across
 
Victoria. Figure 
10.1 
outlines some of the challenges and opportunities identified through the Plan Melbourne Refresh process. That process highlights the important role of land use planning – but also notes the intersections with other areas of government, including environment
 
protection.
) (
While the Plan Melbourne Refresh focuses on Melbourne, rural and regional Victoria is also experiencing challenges, including managing the potential for conflicts arising from population growth on the fringe of regional centres, changing agricultural practices and changing expectations with more ‘non-farming’ or hobby farm residents living in farming zones:
) (
Living in rural environment – odour, noise complaints (dairy effluent, scare guns, poultry manure; travelling irrigation systems of wastewater, spray drift), disposal of dead stock, growing development of intensive poultry production, cattle feeding, hydroponic sheds and associated noise – these issues require better planning consideration when lots are subdivided. People purchasing these small lots expect different standards than rural living (that is, city/residential standards). 
(Baw Baw Shire Council submission, p. 2)
) (
KEY MESSAGES
Currently, the EPA has limited opportunity to influence strategic land use planning decisions but deals with large numbers of complaints about amenity and health impacts that have resulted from poor planning decisions.
Population growth and more intensive land use will create increasing pressures, making it even more important to have more effective ways of avoiding and managing impacts from conflicting land uses in the future.
Well-informed, strategic land use planning is a key tool to avoid future conflicts and impacts on Victorians and to protect industry from encroachment – supporting health, liveability and a prosperous Victorian economy.
The EPA must work closely with the Metropolitan Planning Authority and others responsible for strategic land use planning processes, where there is potential for significant public health and liveability impacts arising from pollution.
Consistent with a more strategic approach, the EPA must work with the Department of Environment, Land, Water and Planning to ensure that standards and guidance are easy to understand and practical for land use planners to apply.
)
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FIGURE 
10.1 
CHALLENGES AND OPPORTUNITIES FOR MELBOURNE
) (
The Plan Melbourne Refresh also identifies the importance of strategic planning and investment to keep Melbourne ‘prosperous, liveable and sustainable for everyone.’
2 
A 
key 
consideration in managing growth pressures throughout Victoria will be ensuring that future land use planning accounts for the potential for amenity and health impacts. This is particularly important for decisions about changing land use patterns and increasing urban densities. For the EPA, there are critical questions about how it can act to reduce impacts in the future, including by influencing decisions made by others, such as the 
MPA’s 
planning for future growth
 
areas.
) (
Decisions about future housing and transport infrastructure will be critically important, and will involve greater consolidation of housing within established areas and expansion at the urban fringe. These decision may give rise to land use conflicts, which in turn, may affect amenity, and in some cases human health. Given its important role in managing risks to human health, the  
EPA 
should be an important source of advice on these issues. We have identified the need for stronger whole-of-government processes to consider these high level strategic issues, and for the 
EPA 
to be
 
involved.
) (
We have also considered how the EPA can play a more effective role in strategic land use planning processes to ensure that environmental issues – in particular potential amenity impacts
– are appropriately considered and at an early stage. While amenity is an issue that is primarily dealt with through the planning system, the EPA holds primary responsibility for regulating noise and odour and is the key source of expertise on these matters. It also has extensive practical experience of the impacts on communities and the difficulties of managing entrenched land use conflicts. As such, makes an important contribution to decision making processes.
)
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) (
Given the important interaction between land use planning and environment protection, key statutory instruments and guidance must be easy for land use planners to understand and interpret. The EPA’s regulatory framework provides local government planners with valuable tools, such as statutory environmental audits, that can provide assurance of risk assessment and remediation for environmental hazards. But EPA guidance on standards and tools must be accessible and user friendly, so that planners can confidently apply them:
) (
By reviewing legislation, policy, regulation and tools we believe the EPA can remove complexity, inconsistency and duplication with other regulations to promote compliance and best practice in a more effective 
way 
(e.g. 
emissions standards are inconsistent between EPA and DHS). 
(City of Greater Bendigo submission,
 
p.4)
) (
The 
EPA 
must also be pragmatic about where it directs its attention and advisory capacity,  to maximise its influence as an expert advisor. We recognise the 
EPA 
has shifted its focus from advising on statutory planning matters to identifying fewer but more significant points
 
of
intervention and advice, including mechanisms that rely less on referrals. This approach must be the key focus for the future. And this task of influencing must be backed with skilled specialists and consistent authorisation from within the organisation.
) (
10.2  Key challenges – now and into the future
We heard from many Victorians about ongoing problems with odour, noise and dust that arise when residential development occurs in close proximity to industrial activity or landfills. Dealing with these entrenched problems, arising from poor land use planning decisions or practices in the past, forms a large part of the EPA’s daily business:
) (
For years the people of Bulla complained to the EPA about the stench, litter, dust and smoke that is emitted from the landfill at 500 Sunbury Road, Bulla. 
(Stop the Bulla Dust submission, p. 1)
) (
Dust in Brooklyn is a major health and safety issue to the local community…
(Brooklyn Residents Action Group submission, p. 4)
) (
Here are just some of the concerns of residents in Dandenong and Casey, ranging from dust odours and sickness to contaminated vegetable gardens and irrigation bores… 
(Residents Against Toxic Waste In the South East, submission, p. 1)
) (
Currently, the EPA responds to a range of environmental, health and amenity impacts on residents, many of which can be attributed to previous land use planning decisions. Odour and noise represented over 50 per cent of the pollution reports that the EPA received in 2014–15 (figure 10.2).
3 
These reports are often the result of residents living close to existing landfills, industries or intensive agricultural facilities. In many instances, these problems could have been avoided or more effectively managed had land use planning decisions properly considered potential environmental impacts:
) (
The whole question of planning has been highlighted in recent years, particularly the lack of contextual planning (that is, the consideration of EPA recommendations/ guidelines forming parts of planning laws). Many past planning decisions that have led to significant environmental conflicts between industry and community can be slated home [to] ignoring EPA recommendations for buffer distances etc. 
(Victorian Waste Management Association submission, p. 2)
)
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FIGURE 10.2 
POLLUTION REPORTS 
TO 
EPA, 
2014-15
) (
The intersection between land use planning and the waste system has come up as a common concern for industry, community and local governments in our consultations. We heard from communities that have been living near landfills in Melbourne, and that have often experienced many years of landfill offsite issues, such as noise, odour, litter, dust and concerns about landfill gas. Of critical concern is the ongoing pressure of sensitive uses (such as housing) encroaching on buffers around landfills and waste and resource recovery facilities.
) (
Problems arising from locating residential areas close to potentially hazardous pollutants are only likely to intensify as the population grows, and residential development encroaches on buffers established to separate residential areas from industry and waste management facilities. Often, there are few options for mitigating problems when land use is already
 
established.
These problems underline the importance of early intervention to avoid future land use conflicts. Further, the system must respond to the risk of incremental rezoning and permits for residential development in or close to industrial zones. Amenity issues can be prevented in the future if land use planning adequately maintains buffers between residential and industrial uses.
) (
10.2.1  Managing growth
Melbourne is facing some big challenges. Our projected population growth, changing economic conditions and the pressures of climate change mean we need to think and act thoughtfully about how to grow and develop our city.
4
) (
The
 
Plan
 
Melbourne
 
Refresh
 
process
 
identified
 
that
 
Melbourne
 
needs
 
to
 
‘encourage
 
higher
 
urban 
densities’,
5 
with a focus on established areas. Options identified for discussion (in October 
2015) 
included:
) (
Establishing a 70/30 target where established areas provide 70 per cent of Melbourne’s new housing supply and greenfield growth areas provide 30 per cent
… Focus metropolitan planning on unlocking housing supply in established areas, particularly within areas specifically targeted for growth and intensification.
6
)
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) (
The urban environment presents the EPA with a range of specific challenges. Growth pressures – in particular, demand for new housing and transport infrastructure – are likely to exacerbate these challenges, including where:
housing development encroaches on facilities, such as landfills and extractive industries, that are essential for meeting the needs of urban living and development, but which also create odour and dust issues for neighbouring
 
residents
transport infrastructure, especially roads, with potential noise and air quality impacts for neighbouring
 
residents
the shift to higher density mixed use living with potential noise impacts for
 
residents
encroachment of housing on agricultural activities at the urban fringe create conflicts over amenity impacts, such as
 
odour.
) (
Land use planning measures can mitigate these problems, particularly changing land uses and housing encroaching on other land uses. Zoning – one of the core concepts in land use planning
– separates different uses to manage conflicts between land uses, such as industries and homes. Strategic land use planning (Precinct Structure Planning or Growth Activity Planning) sets out the zonings and manages changes to zonings (through planning scheme amendments) to provide
for ordered growth and development. Statutory planning provides the site-by-site permit-based decisions that impose specific conditions on land use and development.
) (
Strategic land use planning and good statutory planning decisions are both important to support liveability, and in particular, to prevent or minimise people’s exposure to hazardous pollutants, or unpleasant odour or excessive noise that can be detrimental to urban amenity. Analysis by the EPA and the Commonwealth Scientific and Industrial Research Organisation identified that the location of residential growth, its proximity to industry and small business, and particularly the location of sensitive populations (such as children and the elderly) are critical considerations for managing the risks to human health from air pollution.
7
) (
Good land use planning maintains liveability and supports a prosperous Victorian economy – and reducing amenity and health impacts is part of this.
) (
Melbourne is at an exciting time in its history with unparalleled opportunity for growth, development and prosperity. We need to prepare for that growth now, and with sensible and sustainable planning we can provide the foundation for Victoria’s economic vitality and liveability throughout the 21st century.
8
) (
Dealing with encroachment pressures
We consider that encroachment pressures and managing effective buffers around facilities that create health and amenity impacts must be a critical priority for the EPA of the future. These issues can arise in urban areas and also in regional Victoria (box 10.1). But we consider the statutory framework can be improved, to support better decision making by planners and to allow the EPA to shift its attention from responses to statutory planning processes to more strategic interventions.
) (
We heard from industry groups about the pressures that can arise from land use change and the spread of housing into new areas.
) (
The encroachment of residential land uses on industrial areas continues to be a major concern for industry – it increases costs, can reduce capacity,
 
distracts
management, causes preventable conflicts and can ultimately threaten the viability of industrial activities. 
(Plastics and Chemicals Industry Association submission, p. 3)
)
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) (
EPA needs to work across all levels of government to protect current facilities from urban encroachment and ensure confidence in long term planning for the location, zoning and security of future waste and resource recovery facilities while protecting the community’s right to a safe and healthy environment. 
(Australian Industry Group
– Waste Industry Alliance submission, p. 3)
) (
The Plan Melbourne process also identified encroachment as a problem, noting ‘… industrial businesses … [experience] urban encroachment and hence complaints from new residents about their operations. Quarries are a good example of this potential land use conflict’.
9
) (
Effective planning should also reduce, over the longer term, the current burden of dealing with amenity complaints. Influencing land use planning will be the EPA’s key lever to make a difference and to avoid a new generation of entrenched amenity problems and pollution complaints.
) (
BOX 10.1 
INTENSIVE ANIMAL INDUSTRIES – A GROWING ISSUE FOR THE URBAN FRINGE
In regional Victoria and on the urban fringes, land use planners and the EPA face increasing pressures to manage the interactions between changing farming practices, housing growth and changing community expectations on amenity.
In 
2015, 
the Minister for Planning appointed an Animal Industries Advisory Committee to report on how the planning system can support the establishment and expansion of animal industries. In its discussion 
paper,
10 
the committee noted that all livestock production systems have the potential for off-farm impacts on the environment and community. The committee will report on options to manage those impacts while supporting industry
 
growth.
Recent Victorian research on broiler farms noted the rise in planning disputes and tensions in peri-urban areas, as these producers look for suitable sites that are ‘… close enough to processing plants, but far enough from neighbours and sensitive land uses’.
11
For the EPA, the issues around land use planning and intensive animal industries can also give rise to complaints similar to those associated with encroachment on landfill buffers:
encroachment of residential use closer to intensive animal industrial use, resulting in amenity conflict especially
 
odour
conflict for licensed animal industries resulting from more ‘non-farming’ or hobby farm residents living in farming zones, plus an increase in the number of tourism-based agricultural enterprises, such as wineries with cellar door sales and restaurants, 
eco- 
tourism, and farm
 
stays
encroachment of intensive industries onto residential use, where rapid industry expansion has resulted in inadequate buffers.
)
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) (
10.3  EPA taking a strategic approach to land use planning
We consider the EPA’s role in land use planning should be to provide advice to inform strategic planning processes about environmental risks – particularly risks to amenity and human
health – to avoid or mitigate potential impacts. This approach is consistent with the views of key stakeholders:
) (
The EPA is not a regulator of land use. This is the role of local government. What it can do is advise on the level of impact and risk and consequences so that decisions are well informed and councils are supported. 
(Municipal Association of Victoria submission, p. 22)
) (
Work with statutory planners at State and local government levels to ensure planning policies, zoning plans and approval of planning permits minimise the likelihood of
co-location of incompatible land uses leading to potential loss of amenity, impacts on health, etc. 
(Robert Joy submission, p. 4)
) (
Involving the EPA early in strategic land use planning processes will support robust decision making, including ensuring that critical infrastructure can operate appropriately. This approach is consistent with the initiatives already underway within the EPA, which focus on strategic engagement earlier in the planning process (on strategic planning issues such as rezoning
or amendments), and away from high effort/limited value, reactive responses to hundreds of unprioritised planning permit referrals each year. The EPA’s recent involvement in planning scheme amendment and rezoning processes with the City of Warrnambool is a good example of effective strategic land use planning to address potential amenity impacts (box 10.2).
) (
BOX 10.2  
TAKING A PROACTIVE APPROACH TO ENCROACHMENT ISSUES
In 2012, Warrnambool City Council requested the EPA’s advice on a planning permit application to subdivide residential zoned land in Eccles Street, Warrnambool into 16 lots. The land is sited within 300 metres of an abattoir.
The EPA objected to the subdivision on the basis of its proximity to the abattoir and queried the appropriateness of the residential zoning. The council refused the application in 2013 and commenced a review of all land uses within industrial buffers in its municipality. The applicant sought review of the council decision and the EPA joined as a party to the Victorian Civil and Administrative Tribunal proceeding.
The EPA worked with the council on its 
Review of land uses within industrial buffers 2014
, which adopted the distances in EPA’s guideline 
Recommended separation distances for industrial residual air emissions
.
The council review recommended rezoning the Eccles Street site to a Special Use Zone to achieve transition between the industrial and residential uses in the precinct. The landowner supported the proposed planning scheme amendment and withdrew its Victorian Civil and Administrative Tribunal application.
In 
2015, 
the 
EPA 
appeared at the Planning Panels Victoria hearing to support the planning scheme amendment to rezone the Eccles Street site, inform the Panel about the environmental risks posed by the abattoir, and advocate implementing the separation distance guideline. The Panel supported the amendment and recommended the council review buffers for other precincts in the council
 
area.
)
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) (
The EPA must build on this approach and focus its attention on state strategic land use planning matters. At the same time, the EPA should review referrals of planning permit applications relating to high risk activities. This process is important both from a risk-based perspective
and also because those applications demand integrated approaches with local government to streamline processes for applicants and community stakeholders.
) (
Given this range of demands, the EPA must identify its strategic priorities – deploying its on-the- ground knowledge and environmental scanning to assess how changing land use may affect human health, amenity and the environment. It must also assess the risks of decisions taken now creating intractable ongoing impacts.
) (
Victoria’s planning system must change for the 
EPA 
to be fully effective and influential. The  
EPA 
will need new statutory requirements that give it a formal role in strategic land use planning and ensure that its advice is sought when appropriate. Currently, Victoria’s land use planning framework has limited statutory triggers that allow relevant issues to be identified, or
 
involve
the EPA in strategic planning processes at an early stage and to advise planning authorities. Box 10.3 identifies the key elements in the hierarchy of strategic land use planning in Victoria.
) (
The EPA should be involved in the following key processes:
) (
•
) (
Working with DELWP on overarching government policy settings (such as the Plan Melbourne Refresh) and specific policy projects (such as current work on buffers and Major Hazard Facilities). These processes can set the policy directions on issues such as urban renewal and brownfield redevelopment, as well as overarching policy objectives and aspirations.
The whole-of-government processes outlined in chapter 7 will provide a good framework for ensuring the EPA’s advice is sought where appropriate.
Working with the MPA on high level growth area planning and detailed structure planning and infrastructure coordination for key strategic sites.
Working with local governments on planning scheme amendments (such as rezoning, overlays, and precinct structure planning) that involve potential for amenity impacts.
) (
•
) (
•
) (
•
)
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10.3.1  New statutory mechanisms for EPA engagement in strategic land use planning
Current arrangements for the EPA to provide advice on strategic land use planning matters can best be described as ‘hit and miss’ and lacking in authority. There is no clear criteria or trigger for EPA involvement. Notifications to the EPA currently rely on the responsible authority recognising potential future environmental impacts and risks. Responsible authorities have little to guide them about whento involve the EPA, that is, what sort of issues and processes should be informed by expert environmental advice. This means that the EPA’s involvement is ad hoc and its advice has no special standing. Currently, the EPA is not always notified of relevant processes, resulting in environmental risks going unidentified and unaddressed with risks of downstream impacts.
) (
BOX 10.3  
STRATEGIC LAND USE PLANNING IN VICTORIA
The planning hierarchy comprises a framework of state and local policies that enable decisions about the use and development of land to be made, including decisions on site specific permit applications handled by local government planners.
The Planning and Environment Act 1987 
seeks ‘… to establish a framework for planning the use, development and protection of land in Victoria in the present and long-term interests of all Victorians’.
12
Strategic land use planning 
focuses on planning issues at a municipality, precinct, regional or state level, rather than consideration of issues on a proposal-by-proposal or site-by-site basis. The planning framework aims to ensure ‘… sound strategic planning and coordinated action at the state, regional and municipal levels and enable easy integration of land use planning and policy with environmental, social, economic, conservation and resource management policies’.
13
Victoria Planning Provisions 
(VPPs) set standard statewide planning provisions. Councils use the VPPs to create local planning schemes, which must include standard provisions selected from the VPPs and local provisions developed by the council.
The 
State Planning Policy Framework 
provides overarching policy to guide land use, subdivision and development in Victoria. It includes policies relevant for preparing precinct structure plans such as town centre development, transport planning, service provision and industrial development. The State Planning Policy Framework also provides specific objectives and strategies for metropolitan
 
Melbourne.
Growth Corridor Plans 
are high level integrated land use and transport plans, undertaken through the Metropolitan Planning Authority. They provide a strategy for the development of Melbourne’s growth corridors over the coming decades.
Precinct Structure Plans 
set the future structure of new suburbs. They are master plans for whole communities of generally up to 30,000 people and are designed to create balanced new communities rather than just housing estates. They lay out roads, shopping centres, schools, parks, housing, employment, and connections to transport.
Planning schemes 
operate at the local level to guide the use and development of land, including the application of precinct structure plans over the long term. Strategic land use planning processes usually lead to planning scheme amendments (such as rezoning, overlays, and precinct structure planning).
)
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) (
We recommend a statutory mechanism in the planning system that would trigger a request for EPA advice and early involvement, where a strategic land use planning processes involves potentially significant environmental (health and amenity) issues. This will ensure that expert advice is available to decision makers early in the process, and should reduce the likelihood of future conflicting land use problems. Early advice from the EPA might also assist in streamlining assessment and approval processes:
) (
The EPA could have a role in carrying out a strategic environmental assessment of planning schemes in their preparation or amendment. This would assist in the location, management and design of land use and development being dealt with at an earlier stage in the planning process where potential environmental risks and land use conflicts could be avoided or mitigated. 
(Planning Institute of Australia submission, p.
 
3)
) (
The key elements of this mechanism should:
trigger 
EPA 
involvement for amendments, structure planning and precinct planning, where there are potential amenity and environmental impact
 
issues
require planning authorities to identify potential amenity and environmental impact issues (based on appropriate guidance) and to seek 
EPA 
advice if these issues are
 
identified
allow for the 
EPA 
to undertake initial risk/impact screening to determine whether detailed formal advice is warranted – because not all referrals will require a full
 
response
require the responsible authority to consider and address the 
EPA’s
 
advice.
) (
This mechanism could be implemented by a Ministerial Direction and by amending the planning practice note for structure plans.
) (
10.3.2  Strengthening engagement with the Metropolitan Planning Authority
The MPA has a key facilitative and coordinating role in relation to strategic planning for Melbourne and regional centres (noting its responsibilities will soon be extended statewide). It has a broad, facilitative role to work with councils, other government agencies and the planning and development industry. Specific areas of focus include detailed growth area planning, and reviewing and updating Precinct Structure Planning Guidelines. As such, it is well positioned to
engage the EPA early in planning processes where there are likely to be significant environmental and amenity issues – and to coordinate that engagement with other appropriate parties.
) (
The 
MPA’s 
roles in relation to urban renewal and greenfield projects intersect with 
EPA 
work  in two main areas – in relation to the conversion of potentially contaminated land for new uses, and peri-urban developments that may involve encroachment and potential amenity
 
issues.
MPA 
planning materials already recognise the importance of 
EPA 
guidance, including on  adverse amenity impacts and ‘appropriate separation distances from sensitive uses to avoid deleterious offsite 
impacts’.
14 
The Victorian Auditor-General’s report on landfills also identified the importance of involving the 
EPA 
on issues associated with protecting buffers around active and closed
 
landfills:
) (
Recommendation 13. That the EPA works with the Metropolitan Waste and Resource Recovery Group (MWRRG) to develop an appropriate planning process/ tool to ensure the EPA’s involvement in any rezoning or application process across Victoria where development adjacent to active or closed landfills may be involved.
15
)
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We consider a formal referral mechanism that requires the 
MPA 
to seek the 
EPA’s 
expert advice on potential amenity and other environmental issues to be appropriate. Further, we recommend the formal trigger be established as part of the 
MPA’s 
new legislative framework – that is, establishing the Victorian Planning Authority. Specifically, we recommend this legislation include  a requirement for the Victorian Planning Authority to discuss and/or refer 
(as 
required) to the
 
EPA:
strategic planning activities, such as scheme amendments, rezoning, growth area planning or structure planning, that involve consideration of environmental risks,
 
or
plans that consider development in close proximity to a licensed industrial or waste
 
facility.
) (
10.3.3  Providing effective buffers to manage future amenity impacts
The most effective approach to managing encroachment issues is to provide for the formal separation of conflicting activities through planning scheme requirements, such as threshold distances that provide buffers. This issue is an important area for integrating land use planning and environmental protection. In effect, licensing conditions establish the ‘acceptable levels’ of emissions assuming a given industrial process and a given separation distance to avoid amenity impacts on sensitive uses. These separation distances need to guide subsequent decisions made through the planning system regarding the development and use of land that may be affected by the licensed activity.
) (
In particular, the planning system must clearly and consistently identify activities with amenity impacts, so that they can be addressed in all relevant planning decisions (for example, relating to sensitive uses). This approach also provides certainty for businesses, prospective land developers and the community. Providing clear and accessible information about land that is subject to a buffer – and about the expectations for potential amenity impacts – is important for the planning system and environmental regulations to operate effectively.
) (
Currently, there are inconsistencies between the planning and environmental systems and significant gaps in coverage. In particular, the separation distance triggers in the planning system deal with the risks posed by a new industrial development that will have an amenity impact.
But they do not capture applications for 
sensitive 
uses in areas with pre-existing buffers. This encroachment problem – 
housing 
development 
occurring close to 
existing 
industrial facilities – 
was 
widely reported to us in our consultations and in previous 
reviews.
16
) (
EPA could be reactive and influence planning to not site residential development where acid rain falls in a hope that significant health problems can be avoided. 
(Community Over Mining submission, p. 13)
) (
There are currently a number of processes already underway across government examining land use buffers and how better to manage encroachment risks and challenges (box 10.4). These issues are complex and require detailed investigation, but they are also urgent given the current and ongoing pressures of population growth and urban development. We do not consider it appropriate or feasible for us to provide detailed proposals on these issues, but we recommend that this work should be progressed as a priority. Further, the EPA must be closely involved in decisions about new or strengthened mechanisms for buffers and managing encroachment.
System responses should consider impacts but minimise the requirement for individual referral processes.
)
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) (
Robust mechanisms for buffer establishment and protection and processes to effectively manage encroachment onto buffers will allow the EPA to focus on critical priorities for the future. We consider mechanisms should:
) (
•
) (
integrate
 
planning
 
and
 
environment
 
systems
,
 
using
 
consistent
 
terminology,
 
based
 
on
 
sound science 
(as 
determined 
by 
the 
EPA). 
Land use planners must be able to apply them, and they should provide clear guidance. The 
EPA 
and 
DELWP 
will need to work closely on amendments to
 
the
 
Victoria
 
Planning
 
Provisions
 
(clause
 
52.10
 
–
 
Uses
 
with
 
adverse
 
amenity
 
potential),
 
to
 
give effect to these
 
outcomes.
address sensitive uses encroaching on existing industrial or waste facilities or buffers
, to avoid potential amenity, health and safety impacts. The Agent of Change principle
19 
may be appropriate in these situations – that is, if there is a conflict between existing and proposed land uses, the existing land use should have primacy. This principle would appropriately recognise the importance of waste and recycling infrastructure and protect these facilities from encroaching incompatible land uses.
provide appropriate triggers 
through planning and environmental regulation to address encroachment on existing residential activity of industrial, agricultural and waste activities. This includes from expanding activities or changes of practice that create new impacts.
provide clear direction for planning decision makers
, and so reduce reliance on referring statutory planning matters to the EPA, except if there are potentially significant health impacts.
ensure 
buffers 
are ‘visible’ in the planning system
. For example, establish a planning mechanism(s), such as a zone or 
overlay, 
that applies appropriate controls to prevent encroachment on these buffers that may lead to conflicts between incompatible uses. This will ensure that buffers around waste facilities, landfills and scheduled premises are visible to planners and accounted for in rezoning or amendment decisions. Also, the community will be aware of the status of sites and likely suitability for various land
 
uses.
) (
•
) (
•
) (
•
) (
•
) (
BOX 10.4 
CURRENT REVIEW PROCESSES DEALING WITH ENCROACHMENT PROBLEMS
A number of processes are currently underway to improve responses to encroachment problems, including through statutory planning mechanisms to better protect buffers from encroachment.
The Minister for Planning has established an Advisory Committee to provide advice on the way land use buffers around Major Hazard Facilities (established under section 151 of the 
Planning and Environment Act 1987
) are determined and implemented. It will provide advice on how risks and amenity around Major Hazard Facilities might be better managed and how the principles for applying land use buffers may be applied to other land uses with adverse amenity potential.
17  
The Advisory Committee is due to report in mid-2016.
The Plan Melbourne Review Ministerial Advisory Committee report (June 2015) recommended:
Strengthen mechanisms (such as clearer standards and guidance) to protect separation, buffer and interface distances for existing facilities and uses which create noise and air quality issues (recommendation
 
5.4.1–2).
18
The Local Buffer Support Program, led by the Metropolitan Waste and Resource Recovery Group, is a four-year program (2014–17) to protect landfill sites and adjacent development, by developing and using appropriate buffers and planning tools. The program recently identified changes to overlays, zones and clause definitions.
)
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10.4 Simplifying environment protection standards and guidance to support more effective land use
 
planning
Effective environmental regulation relies on land use planners being able to understand and consistently apply standards in their day-to-day decision making. Inconsistencies in language and lack of clarity in guidance documents can make this difficult. We heard of these difficulties from many local governments – and especially, that they did not have the resources or capabilities
to apply 
EPA 
requirements. This is a significant issue for the 
EPA 
and for the planning system more generally. 
However, 
we do not consider that it is feasible or appropriate to expand the 
EPA’s 
role in permit level statutory planning. Nor do we consider it practical for local governments to commission additional ‘peer review’ advice to help them interpret technical assessments and make decisions.
) (
EPA 
standards and guidance (with a few exceptions) are not designed for a planning audience even though planners have significant decision making roles. For example, state environment protection policies under the EP Act often place obligations on authorities (for example, to protect a certain environmental condition or consider environment in land use changes) but these can be obscure or not well understood. We consider that 
EPA 
regulatory standards and obligations need to be simplified and better integrated into the planning system, with mandatory, measurable and enforceable land use planning mechanisms. Referral requirements also need  to be clear, including in relation to the process for completion of referrals and the enforcement responsibilities of respective agencies. This should reduce problems of interpretation and lack of local environment expertise. This will likely require changes to both planning and 
EPA 
guidance materials, and in some cases to statutory instruments – and DELWP and the 
EPA 
will need to work together on
 
this.
) (
In addition, 
key 
provisions relating to the environment in the State Planning Policy Framework need to be clarified to provide clear objectives, strategies and policy guidelines, and so better guide planning decision makers. Analysis of several 
key 
provisions that relate to the environment in the State Planning Policy Framework
20 
concluded they were often inadequate with unclear or vague high level objectives and poor decision guidance to assist planners. References to 
EPA 
guidance or standards in the Victorian Planning Policy need to be reviewed to ensure they are up to date and where appropriate made mandatory, 
clear, 
measurable and practically enforceable. These
 
references
 
will
 
also
 
need
 
to
 
be
 
updated
 
as
 
part
 
of
 
implementing
 
the
 
proposed
 
general
 
duty.
) (
We heard from local government about some of these problems:
) (
Strengthening the various legislative provisions by putting in place clear definitions, clear enforcement responsibilities and more effective requirements for the management
 
and
 
completion
 
of
 
referrals
 
between
 
statutory
 
authorities.
 
(Kingston
 
City Council submission, 
p.
 
2.)
)
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) (
Concerns about the complexity of EPA requirements and guidance materials have also been raised by the Victorian Auditor-General, and in relation to the specific issue of integration with the planning system, by the Victorian Civil and Administrative Tribunal:
) (
Landfill requirements are founded around multiple policies and systems, the language and terminology used in the framework is complex and/or technical, and the guidance material used to inform stakeholders of the processes to comply with these requirements is at times ambiguous. Guidance around the landfill approval processes, design, construction, and management and licensing, which includes auditing, monitoring and reporting requirements is copious, but not well integrated.
21
) (
If the EPA truly wishes to ensure there is an interlocking relationship between the planning and environment regimes, it needs to pay attention to the complexity and confusion currently surrounding its numerous policies and publications … This applies both to other EPA documents and documents within the planning system such as the Victoria Planning Provisions (and hence all planning schemes).
22
) (
10.4.1  Applying EPA tools to emerging land use planning issues – Wind farms
We propose amending the existing 
Policy and Planning Guidelines for Development of Wind Energy Facilities in Victoria 
(the wind energy guidelines),
23 
to require the use of statutory environmental audit when an assessment of wind farm noise is required as part of the wind farm approval processes and for compliance purposes.
) (
Stakeholders expressed a range of concerns about wind farms: from local government dealing with the assessment of environmental issues; from communities concerned about potential health impacts of existing wind farms; and from the renewable energy industry concerned about challenges to the wind farm industry and its long term viability.
) (
Submissions raised specific proposals for the EPA to have an enhanced role in relation to wind farms. The Clean Energy Council and the Municipal Association of Victoria suggested the
EPA licence wind farms. Submissions from community members opposed to wind farms also proposed that the EPA should have a primary role in wind energy regulation.
24
) (
In Victoria, the land use planning system has been the established mechanism for regulating the approval and permitting of wind farms, and management of compliance issues. This approach is consistent with the objectives of land use planning as set out in the 
Planning and Environment Act 
1987
, 
including 
‘… 
to provide for the 
fair, 
orderly, economic and sustainable use, and development of land (section 
4(1)(a))’.
) (
The land use planning system is designed to manage conflicts between competing land uses, including potential amenity and other impacts of proposed developments. For wind farms, a range of issues fall within the bounds of routine land use planning decision making:
landscape and visual
 
amenity
ecological and heritage issues such as bird and bat
 
strike
land
 
clearing
hazards and risks such as aircraft
 
safety
social issues such as shadow flicker, blade glint and night
 
lighting.
)
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Most of these issues relate to wind farm design and siting, and are therefore best addressed through the planning system. The wind energy guidelines set out the standards for wind  farms. The guidelines are applied to decisions on planning permits for wind farms, and
 
include
standards for operational wind turbine noise. The relevant planning authority (usually the council) is responsible for ensuring compliance with the planning permit. Where appropriate, the EPA provides technical support to planning authorities.
) (
We consider the current approach could be reframed, to provide a higher level of assurance to the community on risk assessment, and to deal with the challenges council planners face on technically assessing wind turbine noise impacts (one of the main issues associated with operational wind farms).
) (
We consider the EPA could more effectively deploy its expertise. Specifically, the statutory environmental audit system should be employed to provide authoritative, independent and expert advice to local government, both at the time of applications and to support compliance.
) (
We 
propose amending the wind energy guidelines to require that where an assessment of wind farm noise compliance is 
required, 
proposed or 
existing 
wind farm operators must obtain an assessment and verification of wind farm noise compliance undertaken 
by 
an 
EPA 
appointed 
auditor.
 
Consistent
 
with
 
the
 
requirements
 
that
 
currently
 
apply
 
to
 
assessment
 
of
 
risk
 
from
 
potentially 
contaminated
 
land,
 
the
 
statutory
 
environmental
 
audit
 
would
 
be
 
undertaken
 
by
 
the
 
proponent
 
of
 
the wind
 
farm
 
as
 
part
 
of
 
their
 
planning
 
application.
 
And
 
the
 
audit
 
would
 
be
 
on
 
the
 
public
 
record.
) (
The statutory audit process, which the EPA oversees, provides an authoritative sign-off on compliance when operations commence. We also propose that the EPA prepare specific guidance for wind farm noise assessment, and that DELWP and the EPA develop a protocol to determine when compliance reviews should be conducted, including to address currently
operating wind farms. One option may be for yearly compliance audits to be required of the wind farm operator for the first three years of operation. EPA appointed auditors provide independent expert advice, so councils will not need to seek a peer review of compliance assessments.
) (
We do not support proposals for the EPA to license wind farms. Licensing should not be used as the default approach for dealing with complaints. As outlined in chapter 12, licensing should be reserved for those activities that pose a significant risk to human health
25 
or the environment.
26 
We consider licensing by the EPA is not proportionate to the operational risks of wind farms.
) (
We consider that consistent use of statutory environmental audits will address many of the issues and concerns raised in submissions, including:
the requirement for ‘independence’ (Wind Industry Reform Victoria submission, p. 
3) 
and concerns about ‘improper compliance testing’ (Peter Mitchell submission, p.
 
1)
concerns that local government does not have the skills, expertise or equipment (Alex Serrurier submission, p. 2; AGL Energy submission, p. 6; Pacific Hydro Australia submission, p. 6; and Trustpower Australia submission, p.
 
3)
the need for clear protocols on responding to noise complaints and transparent processes that will address community concerns (Wellington Shire Council submission, p. 3; Moreland City Council submission, p. 
7; 
Latrobe City Council submission, p. 2; Wodonga City Council submission, p. 2; City of Boorondara submission, p.
 
3).
) (
The submission from the Municipal Association of Victoria noted that using the EPA-appointed auditor would work to ‘… remove any doubt regarding a wind farm’s compliance with relevant noise standards.’ We note that there is already an arrangement in place between the Municipal Association of Victoria (on behalf of local government) and the EPA to access auditors on
a fee-for-service basis.
27
)
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Recommendations
) (
RECOMMENDATION 10.5
Amend the existing 
Policy and Planning Guidelines for Development of Wind Energy Facilities in Victoria 
to require a statutory environmental audit of noise be undertaken for approval
and compliance.
) (
RECOMMENDATION 10.4
Together, the EPA and the Department of Environment, Land, Water and Planning simplify and better integrate EPA regulatory standards and obligations that are to be applied through the planning system, including through the creation of mandatory, measurable and
enforceable planning controls that land use planners can more readily understand and apply.
) (
RECOMMENDATION 10.3
Develop, as a priority, strengthened land use planning mechanisms that establish and maintain buffers to separate conflicting land uses, avoid encroachment problems, help manage health, safety and amenity impacts, and ensure integration with 
EPA 
regulatory
 
requirements.
) (
RECOMMENDATION 10.2
Require, as part of its establishment legislation, that the Victorian Planning Authority refer strategic planning processes (such as, but not limited to, scheme amendments, rezoning and structure planning) to the 
EPA 
including where such processes consider development in close proximity to a licensed facility, including waste
 
facilities.
) (
RECOMMENDATIONS 10.1
Create a statutory trigger, potentially via a Ministerial Direction under the 
Planning and Environment Act 1987
, to require responsible authorities to seek early advice from the EPA on strategic planning processes (such as, but not limited to, scheme amendments, rezoning and structure planning) that involve significant human health and environmental risks or development in close proximity to a licensed facility.
)
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) (
1
) (
http://refresh.planmelbourne.vic.gov.au/;
 
http://www.planmelbourne.vic.
 gov.au/, (accessed 10 March 2016).
Department of Environment, Land, Water and Planning 2015, 
Plan Melbourne Refresh at a glance
, Melbourne, p.  1.
The public 
reports 
pollution through a hotline or an online 
portal.   
The EPA then assesses those 
reports 
against a set of risk 
criteria 
to determine an appropriate response by EPA 
officers. 
EPA Website 
http://www.epa.vic.gov.au/~/media/Publications/1566.pdf
  (accessed 23 March
 
2016).
Plan Melbourne 2015, 
Plan Melbourne Refresh discussion  paper,
Melbourne, October, p. 1.
Plan Melbourne 2015, 
Plan Melbourne Refresh discussion  paper,
Melbourne, October, p. 16.
Plan Melbourne 2015, 
Plan Melbourne Refresh discussion  paper,
Melbourne, October, p. 46.
EPA Victoria 2013, 
Future air quality In Victoria
, Final report, Melbourne, July, p. 17.
Plan Melbourne Refresh Discussion Paper, October 2015, p. 1.
Plan Melbourne 2015 Review, Report by the Ministerial Advisory Committee, June 2015, p. 76.
Animal Industries Advisory Committee 2015, Discussion paper, 21  December
,  http://www.dtpli.vic.gov.au/__data/assets/pdf_
file/0007/290275/Animal-Industries-Discussion-Paper-Revision-1.PDF (accessed 13 March 2016).
Taylor E, Butt A, Amati M 2016, 
Done like a chicken dinner: city fringes locked in battles over broiler farms
, March
, http://theconversation.com/
 done-like-a-chicken-dinner-city-fringes-locked-in-battles-over-broiler- farms-54886 (accessed 17 March 2016).
Section 1, 
Planning and Environment Act  1987
.
2009 Bushfires Royal Commission, 
Fire Preparation, Response and Recovery
, Volume II, Part one, July, p. 224.
Metropolitan Planning Authority Northern Quarries Investigation Area. Draft Addendum to the Growth Corridor Plans, section  2.1.1.
Victorian Auditor-General’s Office 2014, 
Managing Landfills
, Melbourne, September, p.  44.
Victorian Auditor-General’s Office 2014, 
Managing Landfills
, Melbourne, September, p. 32.
Major Hazard Facilities Advisory Committee 2015, Discussion paper, December, p. 1.
Plan Melbourne 2015 Review, Report by the Ministerial Advisory Committee, June, p. 76.
Under the agent of change principle, the agent of change (that is, the person wanting to use the land for a different purpose) is responsible   for addressing amenity impacts before gaining planning approval. This 
principle 
is 
currently 
applied in the planning system in relation to noise impacts from live music 
 
venues.
Buxton M, Phelan K 2015, 
Land use planning issues and the EPA
, Report to the Independent Inquiry into the EPA, Melbourne, p.  13.
Victorian Auditor-General’s Office 2014, 
Managing Landfills
, Melbourne, September, p. 37.
SITA Australia Pty Ltd and PWM (Lyndhurst) Pty Ltd v Greater Dandenong CC (2007), VCAT [156].
Department 
of Environment Land Water and Planning 2016, 
Policy  and Planning Guidelines for Development of Wind Energy Facilities in Victoria
, 
 
Melbourne.
Patrick Ryan submission, p.  1.
Note the National Health and Medical Research Council (NHMRC) 
concluded 
in 2015 ‘After careful consideration and deliberation of  the body of evidence, 
NHMRC concludes 
that there is 
currently 
no consistent evidence that wind farms cause adverse health 
effects   
in humans.’ See 
NHMRC 
Statement: Evidence on Wind Farms and Human Health, NHMRC, 
February
 
2015.
This distinction is implicit in section 20(1)(d), 
Environmental Protection Act 1970
, which refers to activities that pose a ‘danger or potential danger’.
Municipal Association of Victoria submission, p. 20.
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